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PREFACE. 

npHIS volume, and that on war which it is hopetl will follow 
-*- it, are not intended as an encyclopaedia of international 
law. The aim has been to give a knowledge of the most 
important topics to English university students and average 
Englishmen interested in pidjlic affairs, neither of them a class 
which can devote xary much time to a single science, and to 
put them in a position to appreciate the discussions on other 
topics as they arise in the foreign affairs of the country. 

We liave not attempted a deductive treatment. Such 
a ti'eatment might start from state sovereignty or from the 
assertion of certain rights as inherent in a state, but it would 
lead in many cases to the admission of clashing sovereignties 
or rights, that is to no result, unless the stai-ting-points were 
detinetl with a precision only attainable by enibotlying the 
conclusions in tliem. International sovereignty and rights are 
the growth of recent centuries, and the very object of our science 
is to ascertain the point at which they now stand. Some of the 
earlier stages of that growth were assisted by theories of a law 
of nature and nations, of which what is good survives under the 
name of justice, a ground more solid but less capable of being 
systeniatised, while the attempt to transfer wholesale to aissocia- 
tions what is true of natural individuals was bound to fail. 

We have not treated CTprofeum of the history of international 
law, though much of it appears in the discussion of particular 
topics. It is idle to discourse of the history of a science to those 
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who are only beginners in the science itself. If this volume and 
the contemplated one on war should be followed by a volume 
dealing with topics unsuited to the introductory character of 
their predecessors, it would be natural that the history of inter- 
national law should be one of them. 

We quoted Mr Hall's excellent treatise on our subject by §§, 
hoping that this might be more convenient than quotation by 
pages to those who should use a different edition. Unfortunately 
the last edition, which appeared while this volume was passing 
through the press, omits the division into §§. 

Our thanks are due to the proprietors of the International 
Journal of Ethics for permission to reprint the article on 
International Arbitration. 

J. WESTLAKE. 

2&th August 1904. 



CONTENTS. 
CHAPTER I. 

GENERAL VIEW OF INTERNATIONAL LAW. 

PAOE 

Definition of Intemalional Law 1 

States^ Nations, Nationalities 1 

Law, National and International 5 

Austin's Limitation of the term " Law " 8 

Continental Nomenclature 9 

The Law of Nations 11 

CHAPTER H. 

THE SOURCES AND PRINCIPLES OF INTERNATIONAL LAW. 

The Sources of International Law : Custom, Reason, Roman Law 14 

The Evidences of Custom in International Law .... 16 
Maxims on the obligation of Received Rules and on the part of 

Reason in International Law 17 

CHAPTER ni. 
THE CLASSIFICATION OF STATES. 

Independent or Sovereign States 20 

Dependent or Semi-Sovereign States 21 

Protectorates 22 

Suzerain and Vassal States 25 

Neutralised States 27 

^Personal, Real and Incorporate Unions of States: Federations 

and Federal States 31 

Position of the Pope 37 

of European Civilisation and Others .... 40 

Ibes and their Dependencies: the British Colonies and the 

Native States of India 41 

/ 




Co7itents. 



CHAPTER IV. 
THE ORIGIN, CONTINUITY, AND EXTINCTION OF STATES, 



The State System as a Growing Body 

The Recognition of the Belligerency of Insurjarents . 

The Recognition of New States arising from Insurrection 

Continuity of States through t Changes of Government 

Continuity of States througli Clianges of Territory 

nie Extinction of States . . . , 

Consequences of the Extinction of a State . 

State Succession : General .... 

State Succession : Persons .... 

State Succession : Things and Civil Obligatious 



PAOli 

44 

60 
67 
68 
69 
63 

m 

68 
69 
74 



CHAin^ER V, 



THE TITLE TO STATE TERRITORY. 

Territorial Sovereignty, Property, Eminent Domain 
Title to Territory : Old and New Countries 
Prescription ....... 

Papal Grants : Title by Discovery 
The Roman is.\v of Occupation and Possession . 
Title by Discovery and by Effective Occupation 
Modem Views : Arts. 34 and 35 of Berlin 
Subsidiary arguments of Title : Watershed, Middle 

Back Country, Political Considerations 
Islands in the Sea ...... 



DistancBj 



84 
88 
92 
94 
96 
99 
104 

111 

lis 



CHAPTER VI. 

MINOR TERRITORIAL RIGHTS. 

Colonial Protectorates. 119 

Spheres of Influence or Interest: 

(A) Agreement.^ for Reciprocal Abstention from Terri- 

torial Expansion ....,., 128 

(B) Agreement not to Alienate Territory . . . l,**! 
Leases ............ 133 

Rights to Occupy and Administer I35 

Asserted Sjdieres of Influence by Rudimentary Relations with 

Natives 130 



id 



Contenis7 



n 



CHAPTER VII. 
RIVERS. 



Rivers as Boundarieis of States 
InternationaJ Rivers . 



PAGE 

141 
142 



CHAin^EH VIII. 

THE SEA. 

The Open Sea 160 

The Legal Character of Ships , 163 

Tlie Nationality of a Ship ........ 164 

Visit aud Search only a War Right ...... 166 

Self-defence on the Opeti Sea in Time of Peace . , . 1(37 

Pursuit from Territorial Waters to the Open Sea . . . 173 

Jurisdiction in the Open Sea. ....... 175 

Piracy 177 

Are Unrecognised Insurgents Pirates? 179 



CHAPl'ER IX. 

TERRITORIAL WATEllS. 

Littoral Sea and Gulfs 183 

Limits and Nature of the Right in the Littoral Sea and Appro- 
priated Gulfs 189 

Straits 193 



CHAPITER X. 
NATIONALITY AND ALIENAGE. 



Nationals and Aliens . 

Domicile ..... 

Control over Nationals Abroad . 

Adniissiou of Aliens to the Territory 

Treatment of Aliens in the Territory 

Who are Nationals : Jus xoli and Jum Mingiunia 

Sing-le or Double Nationality and Conflict of Nationalities 

Naturalisation and Exitatriation 

Nationality aud Naturalisation in India 

Native Races in Colonial Protectorates ... 

Nationality of ^Vive8 and Minor Children . 



198 

203 
206 
208 
211 
213 
221 
225 
231 
233 
233 



xu 



Contents. 



CHAPTER XI. 
NATIONAL JURISDICTION. 

General C'onsideratious : Private luteriiational Law . 

Criminal Jurisdiction : Extradition ...... 

Criminal Jurisdiction uver Aliens in respect of Facts not com- 
mitted in the Territory 

Jurisdiction in the case of Foreign Ships in Littoral Seas and 
Harbours .......... 

Diplomatic Immunitiea from Jurisdiction : Exterritoriality 

Precincts of Legations : Asylum in tliem ..... 

CHAPIER XII. 
DIPLOMACY. 



Diplomatic Ageuta ..... 
Treaties and other International Contracts . 
The Obsoleacence of Treaties 




CHAPTER XIII. 
THE POLITICAL ACTION OF STATES. 

Leg^al and Pnlittcjil Claim»t distinguished 

The Alleged Inherent Riglits of States 

The Alleged Inherent Right of Self-Preservation 

The True International Right of Self-Preservation 

Intervention ...,.,. 

The Equality and Independence of States : the Great Powers 

CHAI^ER XIV. 

THE PROTECTION OF SUBJECTS ABROAD. 



General Principles 
Contractual Claims 



CHAPTER XV. 




Interoceanio Ship Canala 



International Arbitration 

Errata anu Addenda 
Index .... 



APPENDIX. 



PAGE 

236 
242 

261 

254 
263 
271 



274 
279 
2B4 



287 
293 

29fi 
290 
304 
808 



313 
317 



321 



332 




CHAPTER I. 
GEiNERAL VIEW OF INTERNATIONAL LAW. 

Definition of International Law. 

Iuteinati(»nal Law, otherwise called the \m.\v of Nations, is 
the law of tlie socifty of states or nations. In this we have to 
make clear what is meant by states or nations, their society, 
and law. 



\ 



States, Natiom, NationaUtie^. 

It is the esperience of every man of European blood that 
he lives in a sbite, which in its tuni lives among sbites. We 
Britons are subjects of a state called the Unitctl Kingdom, 
equivalent for international purposes to the British dominions, 
and this in its tuiiT lives among a number of states including, 
for example, France, Germany, and the United States of 
America. Each of the states which have been mentioned luis 
two remarkable characters. On the one hand it is the largest 
or_highest an d most com]jr ehensive unit in which law and 
authority are applied to individual men by courts of justice 
and oflicers of government. The duty of an individual to 
answer for his actions and to obey is enforced by a scale of 
courts and authorities ascending to the highest British, French 
or otlier, and there it stops. There is no international court or 
authority to which an individual is responsible. On the other 
hand each of the states mentioned has relations with other 
states, such as peace, war, treaties, arbitrations and so forth. 
These two characters do not always go together. Take for 

WE. 1 



example Austria-Hungary, composed of the empire of Austria 
and the kitifrdoni of Hungary, each having final authority o ver 
its subjects , but noither having separate relations with states 
outside the cmnposite whole which they form, the only re- 
lations entertained by them with outside states being those of 
Austria-Hungary as a single state. A state which has relations 
with _the_outsjde \<orld, whether it be singk-, as tla- United 
Kingdom, France, and the United States of America, or com- 
posite as Austria-Hungary, is and is^ called a state of inter- 
national law . A political biHly ^vhich, as such, has no relations 



with the world at large, but is a supreme unit to individual 
men, such as Austria or Hungary separately, is not a state of 
international law, yet cannot be denied a pioper claim to the 
name of a state. 

But there are instances in which the name "state"" is usetl of 
something which does not possess either of the two characters in 
question. Thus the component so-called states of the United 
States of Americ4i and of the Conunonwealth of Australia, by 
the constitutions of the larger bodies of which they are members, 
on the one hand are not in all respects supreme over the in- 
dividuals belonging to them, and on the other hand are not 
permitted to have relations with any states outside those larger 
bodies. The original components of the Unitcfl States of 
America, as Massachu.setts and New York, became states of 
international law when they won their independence, but since 
by the terms of their union they have lost both the possibility 
of foreign relations and even complete supremacy at home, the 
name of state has been retained by them only as a memory. In 
the Australian Commonwealth the name is not even a memory. 
Tliere the parts, as New South Wales and Victoria, have always 
been included in the British dominions, and have now received 
the name of state by way of compliment, no doubt suggested by 
the American instance, in which also the metnbers admitted 
ft-om time to time, as Kentucky and Ohio, are put on a par witlx 
the original membei-s by receiving the complimentary name of 
stiitcH. 

Thus the woi-d " state " is iLsed for three different kinds of 
poJitical bodies, st ates of international law, states which are 
s upreme over their su bj ects though not states o f international 
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law, and s o-called states which are not eveu entirely supreme 
over their subj ects. The two former may however be called 
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states proper, luid we sliall always assume that the states we 
speak of are stfttt> proper, unless it is otherwise expressed. The 
context will show whether a state of international law is in- 
tended. 

We further see by reference to our conimoii experience that 
a state proper is an ideal body, which on the one hand has_j^ 
cvcrtaiii tcrriton', and on the other hand is a society composed of 
individual men as its members, and having a corporate will 
distinct from the wills of its members. And a little reHcctioji 
will show us that since the individual men associated in the 
state are moral beitif^, and the action of the state which they 
form by their association is their action, the state must also lie 
a moral being , having a responsibility and a conscience which 
are the summation of the responsibilities and consciences of its 
members. In this character of a moral being, having a corporate 
will, responsibility and conscience, a state is capable of being a 
subject of law and having rights. 

The individual niciiibers of a monarchical state are dis- 
tinguished as the sovereign, a title always given to the monarch, 
atnl hi s subjects, though the latter are also subjects of the state, 
and are often spoken of as such. The individual members of a 
republican state are called its citizens , aird ai-e in truth subjects 
of the state although not commonly called subjects. All the 
nienil>ei's of a state, whether sovereign, subjects or citizens, are 
denoted by the convenient name of its nationals. When a state 
has an autocratic ruler for its sovereign it might be thought at 
first sight to have no corporate will distinct from his will ; but 
in truth, even then, its corporate will appeai-s as distinct in the 
rules which determine the succession or election of the autocrat, 
and in the rule which makes it the duty of all the other 
membei-s of the state to obey him. Sonjetimes an autocrat has 
decreed a change in the rules of succession, but such cases must 
be regarded as revolutionary, and where the autocratic decree i& 
ultimately obcyetl, which does not always happen without civil 
war, the corporate will of the state reap|>eara as distinct in the 
acceptance, immediate or ultimate, of the new rule. 

A nation, as the word is used in the term " law of nal 
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and generally in the language of international law, means a 
., state considered with i-eterence to the pt'i-sons composing it. 
Such also is the usual meaning of the word in the English 
language when civilised people aiv spoken of. Wlien we speak 
of the British nation we mean the British state coiisidererl from 
every point of view but that of its territory. Even when 
uncivi]i.sed people are spoken of as nations, the term sets them 
before us a.s possessing such organisation as they are ca]mble of. 
A nationality on the cqntrai-y ^s a mass of individuals who, 
whether organised as a state or not, are gi'oupcd together by 
their nuisciousiie.ss of posso-^in^ connnoii rlnniclft^ comparable 
in nature and importtuice to those which aie usually possessed in 
common by the nationals of a state. Hence nationalities often 
aspire to be separate states, but by no means always. Some 
nationalitie.s are content with a limited degree of political sepa- 
rateness, and others do not aspire to any political recognition 
but are content with the self-conscious feeling, which may be a 
useful .stimulus to exertion in self-culture and the pursuit of 
reputjition. 

WTiat are or may be the characters of a nationality cannot 
be said more precisely than has been .said above by comparing 
them to tho.sc of a nation, because nothing general can be 
affirmed about common characters possessed by the meml«;rs of 
a nation. There are many instances in which the boundaries of 
states cut across common characters without giving rise to any 
demand for political redistribution. We can only .say that what- 
ever unites a nation in feeling, or contra-st-s it.s mendx;rs with 
those of other nations, may serve a.s the ba.si.s for a nationality. 
Such characters are language, religion, temperament, the po.sses- 
sion of connnon memories, the entertainment of common political 
or social beliefs or aspirations, Another is race, which is 
often put in the forefront, but the different races of white men 
are not so definitely distinguished from one another as what in 
natural history are called varieties. They are continually being 
modified by circum.stances similar to those through which they 
arose out of a common .stock, such as climate, food, and the 
effect of habits and institutions both on the moral temperament 
and on the physical structure; and they are continually being 
blended by mixture of blood, thi'ough conquest and emigration. 



Community of language and temperament in a population often 
causes a belief in its being or belonging to a distinct race, 
although its pliysical peculiarities may fail to mark it oft" as 
distinct or to identify it with the race to which it is supposed to 
belong, and its liistory cannot be traced far back without 
encountering evidence of blending. In fact the indefiniteness 
and in.stability of all the characters on which nationalities are 
based are a conclusive objection to founding international rights 
on nationality, as was proposed by many eminent Italian jurists 
at the time when the unity of their country was being achieved. 
National ities, though often important in politics, must be kept 
outside international law. 



LaWf National and International. 

Laws maybe divided into laws prope r and laws metaphori cal. 
The best marked examples of laws proper are those of a state, 
and the circumstance that these apply uniformly to all the 
cases which fall within their formulas is the foundation of the 
metaphor by which the name of law ha.s been extended to those 
of nature, for the laws of nature tell us that in given cir- 
cumstances certain other circumstances will uniformly be also 
present en- follow. Thus the law of gravitation is thai, given 
two particles of matter, they will uniforndy, that is to say in all 
cases, attract one another according to the law^ of the inverse 
square. But outside the dement of uniformity the contrast is 
complete. The la ws of nature express what ts^: the universe is 
constructed on a system of which the law of gi-avit^tiori is a 
part. Laws proper express wjhat is to be done : contracts are 
to be observed, certain conduct is to be avoided on pain of 
punishment. The laws of nature cannot be broken : an instance 
breaking an alleged uniformity would prove that the supposed 
uniformity, or so-calletl law, did not exist. Laws proper are 
broken whenever that which they direct is not done, and are 
not the less broken although the breach may be redressed or 
punished. 

The typical instance of law proper is, as we have said, 
law of the land, or national or state law, often called mui 
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law, although that name ought to be avoided, because tnunici- 
palitifs within a state have their own subtmlitiate laws to which 
the name nmnicipal law is appropriate. 'Fhe law of the land 
emanates from the corporate will of the state, which is mani- 
fested both in the particular eommands whii-h any offieern of the 
state may l>e empowered to give, and in eertaiti uniform or 
general rules, Its nianifestatioiis of the latter kind are made^ 
firstj through the law eourts, which declare the corporate will in 
case of doubt or resistance, antl are expected to declare it 
uniformly in the cases which come before them ; second]^', 
through the executive niax-hinery which enforces the judgments 
of the law courts; and thirdly, in the way of legislation, Ky 
enacting statutes as geneml rules for the guidanctL_of_jtlie. law 
cou rts, or by enforcing, and so ado[)ting, the general rules on 
which the law courts proceed. Whether enacted or tacitly 
adopted these general ndes are the law of the land, the national 
or state law, the law of the state society. 

( Now when international law is claimed a-s a branch of law 
proper, it is asserted that there is a society of states sufficiently 
like the state society of men, and a law of the society of states 
sufficiently like state law, to jvistify the claim, not on the ground 
of metaphor, but on the solid ground of likeness to the type.) 
In order to see whether this is so, let us take some examples of 
rules prevailing between states. It is a rule that a foreign 
crownetl heatl is not subject to the jurisdiction of the law courts 
of a state of which he enters the territory, although much may 
be .said for the opinion that he ought to be subject to it. 
Again, it is a rule that the commerce of a neutral state in 
time of war may be interfered with by the l>elligerents on the 
grounds of broach of blockade and carriage of contraband of 
war, although much may be .laid for the opinion that the 
connnerce of a neutral ought to be exempt from all inter- 
ference by the belligerents. A state which attempted to defy 
those rules, however honestly convinced it might be of the 
wisdom of the contrary opinions, would find itself practically 
unable to do so. It would practically be like an Englishman 
who should try to defend an action for the price of goods by 
saying that he was honestly convinced that such an action 
ought to be barred in three years instead of six, which is also 
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an opinion for which much may be said. A state trying 
so to act would find itself met by a real compulsion, not 
indewl applied through law courts and an executive, like the 
compulsion within a state, but through the action of indi- 
vidual states, upheld by the general sentiment and sufficient 
to prevent such attempts being made. Accordingly the facts 
are that : 

(1) The general opinion of states app roves certain rules, 
not a-s expressing conduct to be recommended witliout l>eing 
enforced, like telling the truth or Ewiiig charitable, but to be 
enforced by such means as exi.st. 

(2) The conduct directed by those rules is in fact generally 
observed by states, and that, not as freely choo,sing it in each 
instance, but as obeying the rules ; not necessarily from fear of 
enforcement, but at least from the persuasion that the rules 
are law. 

(3) Such observance so greatly promotes the tra!iquillity_of 
the world that a duty of observance, correlevant to the benefit 
enjoyed, is laid iii conscience on states, at least in ordinary cjises. 
There arc rare cases in which it is right to di-sobey even the 
law of the land with a view to bringing about its amendment, 
but whei*e the contact between a number of individuals is close, 
«ui it is between states, settled rules, even though not the best, 
are at least provisionally better than none. 

These things being so, states live together in the civilised 
world substantially as men live together in a state, the difference 
being one of nnu'hinery, and we are entitled to say that thej-e is 
ft society of states and a law of that society, without going 
beyond reasonable Hunts in assimilating variant ca.ses to the 
typical ca.se. As i.s fitting in a science dealing with living 
subjects, in which there is always so much .shading oft", we have 
not made the classification of law depend on a verbal definition 
like those of geometry, but have followed the practice approved 
in natumi history, in which cla-s-sifications ai"e founded on likeness 
to types. In doing so, we ha\e been able to keep in touch with 
the common English usage, which does not hesitate to give the 
name of laws to the rules of all societies in which obedience is 
enforcctl by the regular or iri-egulnr action of their members- 
To the same effect is the old saying, iihi .socictns ihijns txt. .' 



we have regarded our subject exactly in the light in which it is 
placed by Hall, who says : 

"IiiteriKLlioiial l:nv cuiisist^ in certain rules of conduct which modern 
civilis ed !«t!itos ryg;inl ;is beiiiif liimliiiff <>ii thciii, in their relatiojis with 
one unolliiT, witli :i fiirri- I'oiiipariiUk' in nature and degree to that hiudiug 
the tnHJscientidiis person tii obey the laws of his countrj', and which they 
also regard as being enforceable by appropriate means in case of iufringe- 
meiit." Treutiae o» Inlemaiional Law, p. 1. 



Audina Limitation of the term " Law."" 

The denial of the name of law to our subjet;t is principally 
connected in England with the name of John xVustin, who 
taught that law is a general command giv en hy ^ superior, 
individual or composite, to the persons who habitually obey 
him. All other senses of "law" he regarded as improper or 
metaphorical. 

In order to bring national law within so narrow a description 
he had to pick out among the members of a state the one 
or more persons in whom, by its constitution, the law-making 
power is placwl, and to treat the law of the land as tlic body 
of general commands issued by him or them, and oljeyed by 
the other members of the state as well as by himself or 
themselves when not acting in the law-making capacity. The 
law-makei"s or superior he called the real sovereign, and he 
and his followers have shown much ingeiunty in pointing out 
what pei-sons constitute the real sovereign under the constitutions 
of various countries. 

Since the society of states has no sovereign over it, and is at 
best very ill-organise<l, Austin could find in it no such superior 
and inferioi-s as his description of law demanded. Thei-cfore 
wha^ is commonly called international law he proposed to call 
positive international morality. By positive, he meant what 
in jurisprudence is commonly meant by that term, namely that 
the rules so described are sufficiently enforced and observed to 
have an objective existence, but by making them a branch of 
morality as distinguished fa'om law he ran counter to the 
ret:eived use of the latter name, and his nomenclature failed 
to mark that the subject is connected with justice as a special 
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branch of morality, and that other ethical duties reiiiain in- 
cumbent on states though outside the rules in question. 

Continental Nomenclature. 

We have seen that the leading idea which deteniiines the use 
of the English word " la w "'' is enforcement through the action, 
regular or irregular, of a society. The connotation of right is 
alisent from the word. We can say that a law is unjust, or 
wrong, which is tlie contrary word to right, and ought to be 
altered, without cjuestioning or impairing its character of law. 
But the words which in I^atin and the continental languages 
correspond most nearly with "law" — -jus, droit, recht, etc. — 
have something of the meaning of "law," hut they also and 
principally mean "right," and carry a suggestion of that meaning 
into any use which may lie made of them in jurisprudence. 
Any suggestion of enforcement, or of positive or objective 
existence, which they may carry with them, is so weak that 
when intended to be dwelt on it has to be enforced by suitable 
words or bv the context. In such expressions as le droit 
frant^aia or Ja-K deidnvhe recht the notion of positiveness is 
included because the law of a country is strictly enforced, and 
the notion of right is excluded because right is not limited 
by frontici-s. But the expressions le droit international or das 
volkerrecht rather suggest a system embmlying right, so that 
you could not pi'operly say of its rules that they are unjust or 
wrong and ought to be altered, as you can of the rules cou- 
lined in a system described as international law. The system 
is j>!acc<l on the level of what in Eughsh we call law by the 
qnahfication "positive'' — which Austin enrployed, only in con- 
nection with morahty instead of law — or by the qualification 
" Ewropcan,'" wlvich can'ies the suggestion of positiveness much 
as frati\'ai,s carries it in Ir droit J'ran^als. And so the full 
^translation of " international law " is k' droit international 
jKimtrf or dtui poAiiire vi'dker recht, to which /*' droit internutional 
Europveii or dii.<i Europdincht' volkerrecht are e<piivalent ex- 
pressions. 

Of course, on the continent as well as in England, statesmen 
and writers must often refer to receivetl rules, and often in 
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doing so sacrifii-e something to ibrevity. It must not therefore 
be supposed that an abstract right is always intended when 
le droit itiiernatioiiiti or (hut jpasMiFP t'olkenvcht is mentioned. 
But, on the other hand, no care that can be practically looked. 
for can entirely eliminate the effect of the assinnptions which 
are tacitly made in the language used. Hence some confusion 
necessarily arises, but on the whole we uiay «iy that the different 
connotations of "law,'^ on the one hand, and of Jus, dnrit, etc., 
on the other hand, cause a difference lietween the English and 
continental modes of looking at our subject. In estimating the 
mutual obligations of states an Englishman appeals primarily 
to intematioira] law, as a body of rules considered with regard 
to their reception. He may make some allowance for the 
desirableness of their being improved, and may occasionally 
justify, as a matter of conscience, disregarding them with a 
view to bringing their improvement about. A continental, 
especially if he is not a statesman obliged to deal with facts, 
appeals primai'ily to Ic droit internatiunal or da.i volkerreiht as 
a standard of right independently of its reception. He may 
make some allowance for practice, but on the whole received 
rules count for less with him than with us, and what he con- 
siders to be justice coimts for more, though he is thereby exposed 
to the risk that even in good faith he may mistake his interest 
for the measure of justice. 

It must however be borne in naind that, even from the 
English point of view, the received or positive rules must not 
be treated as isolated ones, but must be co-ordinated, and their 
application must be controlled by the science of jurisprudence. 
That science teaches principles and a method which are common 
to ail law proper, and that the rules received between states are 
susceptible of such treatment and require it might have been 
mentioned as another point in which they are comparable to 
the law of the land. And this circumstance tends to bring 
English and continental views about international obligations 
into greater harmonv than the contrast of meaning between 
*' law " and droit, or recht, might at fii-st lead one to suppose. 
For, true as it is that droit and recht mean " right," still 
thev do not mean right in the unlimited sense which that 
term oftenest bears in English, namely what connnands moral 
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approval on whatever ground, but right in the special sense, not 
altogt'tlier foreign even to the English term, of that which is 
required by justice. Tlius a continental thinker has to dis- 
tinguish his droit or recht from conduct which he would approve 
on the ground of generosity, temperance, or any other virtue 
than justice; and in doing so he has to employ principles 
and methods the same or akin to those of jurisprudence. 
Thus the difference between English and continental thought 
on the mutual obligations of states is attenuated but not 
destroyed. 

^H The Law of Natioiu. 

We have now considered separately, first the word " nation,^ 
to whioh in this subject gen.i in Ljitin, volk in German, and so 
forth are e<iaivalcnt, and secondly the words "law,"" f/ra/(, and so 
forth. A few i^niarks are now necessary on the combination of 
those words in the phrases " intenmtional law,"" j}tjs gt'tiimm, 
" law of nations,'" and so forth ; though it is not our intention in 
this chapter to enter at any length into the history of international 
law. Whate^'er may liave been the manner and date of the intro- 
duction of what was ealled the jit.f gtriti urn into the private law 
of Ilnnie, it is certain that at least from the time of Cicero Jus 
gentium was undei'stood to mean those principles of right — right 
in thes|x-cial sense of justice — in wliich all the nations with whom 
the Romans had dealings were agreed; Jtis nntnrak' was understood 
to mean those principles of right which were reconnnended by 
a philostyphical view of the nature and situation of man, and 
these two were believed to coincide because it was thought 
that only nature could Ix: the cause of so general an agreement. 
TliUH (iaius says tlmt jw.v gentium is "what natural reason 
_estabUsh<> among nil rneM'." This view of principles extended to 
public as well a-s to ]>rivatc relations, on many points in both of 
which the nations known to the Romans wei-e agreed. Thus 
I*oniponiu.s relates that in a case where ambassadors were at 
Rome at the time when war wa.s declared against their nation, it 
was determined that they remained free in accoixlance wit' 

• Galas, 2, 65 ; 1,1; JusL hut. 1, 2, 1. 



jus genthnnK Ulpian however, noting that sonie legal institu- 
tions are bji-serl on natural facts common to men with other 
animals, riefitied jus naturnl e as " that wliich nature has taiight 
a ll an imals, and from wliich come the union of male and female 
called by us marriage, and the procreation and edueation of 
children "." Justinian atlopteil that definition from him, and 
thenceforward the namesjf<(.v imtitride undjii-v grntium were used 
to denote difteitint sets of nalea. No one indeed seems agjiin 
to have based a classification on the difference between facts 
connnon to all animals and those peculiar to man, but the habit 
of identifying jita gentium and /«.v naturnle was broken, and new 
lines of demarcation were found between them. In the seventh 
century Isidore of Seville, enumerating the subjects comprised in 
jus geiithim, mentions only .such as belong to international law, 
with the single exception of prohibitions to marry foreignei-s ; 
principles of national law which are conunon to all nations fall 
into his jm naturale. His definitions were generally coj>ied 
during the middle ages, but with the revival of learning the 
classical use oi Jus gentium and ptJi naturale was revived, the 
one for the principles of right, whether public or private, 
accepted in the world contemplated hy the particular writer, 
and the other for the principles of right taught by nature ; but 
the classical identification of those [n-inciples was not revived. 
On the one hand a wider ki]owled{j;e of the world had disclosed 
that none but the simplest principles receive a really universal 
assent, and with the failure of universality the old argimient for 
a natural origin failed also. On the other hand new philo- 
sophical views tpicstioned the natural origin of some things 
which were generally assented to in the world to which the 
Europei^in writers belonged, and it thereby became necessary to 
refer those things to human will. So it came about that Grotius 
described ju.s gcuthim as that law which has received \\a obliga- 
tory force from the will of all or of many nations*, and devoted 
his famous tiieatise to ascertaining by the testimony both of 
facta and of authorities what that law prescribed in the case of 



* Lib. xxxrii ad Qiiititum Mucium, iii Dig. iSO, 7, 17< 

* Just, iintl. I, 2. 

^ Dt Jure Belli ae Pticis, 1, 1, 14. 
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international relations, and to discussing the corrections {tempera- 
mnifn) which nitf^ht reduce it to the measure of tlie natural law 
as nuHiifit'd by the Christian principle of love to one's neighbour. 
The corrections which he demanded have been largely realisetl, 
as well as others of which he did not dream, and yet more are 
neetled to perfect international relations. 

Hence the Jn.f gvnt'mm of Grolius, consideretl as a term of 
cItussiHcntiou and not ctmfounded with the particular rules which 
he classified imder it, is etjuivolent to le droit poHdif des nations 
or da.<i pimtive imlken'erht, and in English would be sufficiently 
rendered by "law of nations,'^ to which the addition of positive 
is uimecessary, law being always positi\'e. If combined with the 
corrections or icmperamenta thought by the particular writer to 
Ije necessary to bring it into accordance with right, it would 
become simply le droit des mdiann or das vnlkcrredit^ though we 
should have to call it the ideal law of nations. In every way 
" law of nations'" and " international law" are et|uivalent terms, 
and so are Ic droit international and le droit dc-n ni(tion-i or das 
viilkerrecht. 



CHAPTER II. 

THE SOURCES AND PRINCIPLES OF INTER- 
NATIONAL LAW. 



The Sourcex of IntiT national Law : CiiMom, Reason, 
Roman Law. 

Custom and reason a re the two so urces of international law . 

Custom must not be confoutidcd with mere frequency or even 
habit of conduct. In any state or other society in which 
customary law is admitted, custom as a part of law means the 
conduct ^v'hich is enforced as well as the strict or loo.se nature of 
the society allows — not always very well, even in the case of 
national law in the ruder stag^ of national existence — and 
which is followed as well from the fear of such enforcement tis from 
the pei-suasion that the received rule requires such conduct to be 
followed. In other words, custom is that line of conduct which 
the society has consented to regard as obligatory. We have 
seen that international law is law just because the conduct which 
it directs has the character thus described, so that for custom to 
bo a source of international law follows from the definition of 
each. Even for those who seek for Intel-national right — le droit 
miernational or da^ volkcrrecht — custom nmst be a source of 
such right so far as the existence of the custom carries a pre- 
sumption of it.s reasonableness, and so far as in onlinary cases 
there is a duty of conscience to follow it at lea.s.t provisionally 
until it can be amended. 

Reason is a source of international law not only for tlxe 
.seekers after international right, who will appeal to reason as a 
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check on custom, but for all, and for two causes. First, the 
rules alrtauly i-egajflctl as established, whatever their source, 
must be referred to their principles, applied, and their principles 
extended to neiv eases, by the methods of rea-souing proper to 
i LU'isprudence, cnlightenetl bv a sound view of the necessities of 
intcrnatioual life. Secondly, the itdcij as yet established, even 
when so applied and extended, do not cover the whole field of 
international life, which is constantly developing in new direc- 
tions. Therefore from time to time new rules have to be 
proposetl on reasonalile j^rounds, acted on provisionally, and 
ultimately adopted or rejected as may be determinefl by ex- 
perience, including the effect, not less impoi-buit in international 
than in national affairs, of interest coupled with preponderating 
power. 

With both custom and reason in our subject Roman law is 
so intermixed that its position requires a separate notice to 
make it clear. Modern iuteniafitmal law arose at a time when 
the lari^er' part of the world was subject to monarchical rulei-s 
with whom their states were identified, and the Roman law was 
held to apply between such persons as lieing the law connnon to 
them. The states of other than inonaixhica! constitution which 
had dealings with nionarchs or with one another would have had 
to submit to the rules which naturally existed in the moi-e 
general case, even if, by claiming rights as moral beings, they 
had not brought themselvea under the Roman law as the one 
code then deemerl to he obligatory on moral beings. The rules 
which flowed into international law from this source are now 
incorporated with the customary law of nations, and such is the 
respect still generally entertained for the Roman law, whidv has 
been called written reason, that this part of the customary law 
is never controverted even by the seekers after international 
right, although it may be the subject of some of the con- 
troversies which are waged about the interpretation of texts. 
Fuilher, in applying to international law the methods of 
reasoning which belong to jurisprudence, it is the reasoning of 
Roman law that has been applied, that system lieing connnon 
not only to the continent of Europe but also to the Engli.sh 
Court of Admiralty. 
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The Evidences of Custom in friiernatmnal Law. 

On the evidences of custom in international ]&w I will take 
the liberty of repeating what I have said elsewhere. 

"The consent of the international society to the rules pre- 
vailing in it is the consent of the men who are the ultimate 
members of that society. When one of those rules is invoked 
against a state it is not necessary to show that the state in 
question has assented to the rule either diplomatically or by 
having acted on it, though it is a strong argmnent if ^'ou cjin do 
so. It is enough to show that the general coiiJiTitsus of opiiiion 
within the limits of European civilisation is in favour of the 
rule. 

" The best evidence of the consent which makes international 
law is the practice of states appeariiig in their actions, in the 
treaties they conclude, and in the judgments of their prize and 
other courts, so far as in all tliese ways they have proceeded on 
general principles and not with a view to particular circumstances, 
and so far as their actions and the judgments of their courts 
have not been encountered by resistance or protest I'roiii other 
states. Even protest and resistance may be too feeble to prevent 
general consent being condudctl from a widely extended prac- 
tice." The increasing frequency of international arbitration 
now calls for the special mention, among the evidences of this 
class, of the judgments of arbitrators, particiUarly of such as 
may be given by the court established in pui-suance of the 
Hague Convention of 1899, to which practically all states of 
intemational law are parties. 

"Tiie arguments adduced by statesmen in despatches and 
other public utterances arc very itnpoi'tant as showing what 
were the principles proceedefl on, e-specially in the case of treaties, 
which are so often concluded with a view to particular circum- 
stances that great care must be taken in using them as evidences 
of international law. 

" Special authority is often claimed for the practice of those 
states which are most concerned with a particular branch of 
international law, as for that of the chief maritime powers with 
regard to the laws of maritime war. There is a good foundation 
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for such a claim in the fact that the powei"s most concerned with 
a suhjec't must understand it liest, and he best able to distin^ish 
good from had reasoning about it. On the other hand, sjjecial 
knowledge is often accompanied by the bias of special interest. 
But when the state.s most concerned witli a subject in turn apply 
the same rules and suffer their application, that bia.s may be 
supposed to be eliminated, and the agreement which those 
concerned iiT the vast majority of cases find suitable must count 
for a general agreement in spite of much comparatively specu- 
lative criticism from other quarters. 

" The opinions of private writers nuist of coui-se be counted 
towai-ds the general consent of men, especially when the writer's 
reputation proves that he represents many persons besides 
him.self. Moreover, for much of international law, which is so 
well observed tfiat discussions ahout it between states are not 
easily t|Uoted, its admission into accredited text-books is valuable 
testinionv to its being observed as law, and not from any option 
still remaining free to states. And when a rule is disputed, or 
there is a question whether an old rule ought to be changed or 
a new one introduced, it is only thi'ough public discussion that 
reiLson can be made to appear and prevail. 

" Time cannot supply the want of general agreement, but 
where the agreement in favour of an altered or added rule is 
sufficiently general, it is an element in determining the limit of 
the foi'beaiance to be shown to a state which pei-sists in resisting 
the change or the addition. When reasoning has stood the 
test of time, it can be no longer urged that it resulted 
from caprice, or from the undue consideration of a transitory 
interest." 



Maxims on the Ohliffation of Havivcd Rule/; and on the part of 
Hea^'ion in Iidernatiunnl Laic, 



On the part of reason in inteniatioiial law, and on the 
obligiitimi of received lules, which is closely involved with the 
question of the true part of reason, I have said the followi 
elsewhere. 

WE. 2 
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"International rules ought to be made with due care that 
they shall not restrict liberty more than iw necessary, that they 
shall be suited to the eases which most coininonly arise, and that 
reciprocity in their application shall be possible. It is no 
reason for not applying a rule that a different one would have 
been better suited to the particular case. 

"In niatterti transcending the state tie, and so far &s a rule 
founded on the consent of a society is wanting, the men who 
guide the action of states have only to obey their con.sciences. 
The want of a rule to define the action allouable does not 
exclude all action. The largest field for the application of this 
principle is in dealings with states or populations not having the 
civilisation necessary for forming part of the international 
society, but the principle is sometimes applicable between states 
included in that society. 

" When a state has to act although a rule is wanting, it 
ought as far as possible so to act that a rule might be framed on 
the precedent. 

"The obligation of international rules on the conscience, 
even when they have once been founded on a general concensus, 
is subject to exception, as i.s the obligation of state law on the 
conscience. And in the former department the conscience will 
have a somewhat gi-eater latitude than within a state, because 
there is no international legislature, and diplomatic agreements 
for the change of a rule can with difficulty be made to comprise 
so large a number of states as to pl-ove that the general opinittn 
has been changed ; wherefore an international rule can rai-ely 
be changed otherwise than by its ceasing to be followed and 
general approval being given to such change of practice, of 
which some state must set the example. Hence it is not a 
conclusive, though a stroTig, argument against a state that it 
has itself applied the I'ule of which it resists the application. 
It would be contrary to the nionil nahure of man that he 
should be fettered, absolutely and {lermanentJy, by any external 
rule. 

" When a state is confronted by a rule which it deems to l)e 
bad, either originally or because it has become bad through a 
change of circumstances, it ought to take into account the 
greater or less evil which always results from violating known 
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rules, and, if it decides to violate the rule in question, it ought 
as far as possible so to act that a better rule may be framed on 
the precedent. Neither in violating a rule nor in acting where 
a rule is wanting is a state at liberty to consider only its par- 
ticular case, without reference to the conduct which would be 
best suited to the cases which most commonly arisen" 

^ The quotations in this and the preceding section are from Chapters on 
the Principles of International Law, Westlake, 1894, pp. 78 — 85. 
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CHAPTER in. 

THE CLASSIFICATION OF STATES. 

Intetnational law being the law of the society of states, 
we have next to consider what varied phenomena of state 
existence may be presented by states of iiiteriiational law. 



Independent or Sovereign States. 

Independence means freedom from control, and a state like 
the United Kingdom or France is independent because it is 
free from all control either over its internal government or over 
its foreign relations. Such a state is also called in international 
law a sovereign state, a term of which the explatiution is 
historical. It has alifady been observed, in speaking of the 
debt which international law owes to Roman law, that in 
the late middle age anfl early ifnaissance periods most of the 
important states wei-c under monarchical government, and their 
monarchs, who by their intermd eon.stitutions were called 
sovereigns, were identiHed with them in their foreign relations. 
To this day, when a treaty is concluded by a monarchical state, 
it is its sovereign — whether his title be emperor, king, grand 
duke or any other — that is named as the party to it. Hence 
the rules of international law were regarded as existing between 
soxereigns, and ix'publics had for the purpose of those rides to 
be ranked as sovereigns. Hence again to be an independent 
subject of the rules of international law, or an independent 
member of the international society^ became equivalent in the 
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language of our science to being sovereign ; and as the notion 
of the state distinct froiTi its i-ulers was diwwn out into greater 
clearness, international, which may also he called external, 
sovereifTtity came to Ik i-egai-dcd as an attrihute of the state 
without reference to its fonu of government. It is therefore 
altogether different from the internal sovereignty of the king 
or other head of the state, where a head \vith the title of 
sovereign exists, and for English readers it may lie useful to 
add that it is also different from the sovereignty imagined 
by Austin as Ijeloiigiiig to the persons in a state who have 
the law-making power. But since the sovereignty of a monarch 
implies supreme government, and an independent or intenia- 
tionally sovereign state has the supreme government o\er its 
ten-itorj', and to some extent over its subjects wherever they 
may be, the different uses of the woixf "sovei*eigii" ai"e sufficiently 
analogous not to offend against propriety of speech. 



Dependent or Semi-Sovereigyi Sintex. 



It is not necessary for a state to be independent in order 
to be a state of international law. That a state should be 
subject to limitation or to the control of another state in its 
internal government and yet be free in its foreign relations 
is scarcely possible, but it often happens that a state which 
is subject to the control of another state in its foreign relations, 
or which can take international action only to a limited extent, 
is more or less free in its internal goverament. Sucli a state is 
in a position different from New York or Victoria, because its 
foreign relations are its own though controlled or limited, but 
it is dependent or inferior, while the state which controls its 
foreign relations, or the federal biMly which limits them, may 
lie called its superior. It may be supreme over its own subjects, 
but not being an independent member of the inteniationai society 
it will not be externally scjvereign, and its position is desi-ribed 
as one of semi-sovei-eignty. In that term all the possible forms 
and degrees of dependence are included, and it has therefore 
been proposed to substitute for it pjirt-sovereignty, which in 
strictness would be more correct ; but the change is unnecessaiy, 



since no one will suppose that "semi-" implies an exai-t half, or 
that any quantitative division of sovereignty is possible. 

WTiat is csstntial to r)bsei'\e is that for every part, of the 
population and territory of the uiviltsed world the full powers 
of a sovereign state mast exist in some quarter. That must be| 
so, not only for the benefit of the population and tcrritorv in 
que.stion, but also for that of the rest of the world. Foreign 
states must be able to find some ultimate depositary of power! 
witli which to deal for the settlement of the affairs that may ' 
interest them in connection with the given region, whether in 
seeking redress for wrongs or in making international airange- 
nients. Tlierefore whatever elements of external sovereignty an 
inferior state may lack must iK'long to its superior, whether that 
be a single state controlling its foreign relations or a federal I 
body limiting them. 

Independence, unlike sovereignty, cannot be (jualified as 
"semi-" or descrilxid as partial, because it negatives dependence 
and negatives admit of no degrees. When it is desired to point 
out that an inferior ><tate has a political existence sepanite or 
distinct from that of the superior, it should be described as 
a separate or distinct state, not as an independent one. 



Protfctoraies. 



One fonn in which dependence or semi-sovereignty occurs is 
that of protectorates. In some of these the pri>tected state 
is left free from iutei-ferenc« within its own territory, while in 
others a certain authority is gi\'en within its territory to the 
protecting state, but in all it is arranged that the former shall 
enter into no treatv or have any diplomatic interwmrse with 
outside states without the consent of the lattei", expressed or 
infenx'd as may be stipulated, and any contrary attempt at 
such treaty or intercourse is regarded by the protecting state 
as a hostile act against it on the part of the outside state 
concerned as well as on the part of the proteeted state. It 
is not necessary that the name " protectomte ■" shall be used 
in the arrangement. The fact that the inferior state is not 
free to seek aid and alliances elsewhere will of itself impose ou 



the superior the duty of protecting it against wrong, and the 
fact that outside states are not free in their choice of methods 
for seeking redress from the inferior will impose on the superior 
a respousibilitv for the wrongs committed by it. That respon- 
sibility will in its turn give to the superior state the right to 
control such action of the inferior jjs might involve it, and even 
esptvss provisions for tlie fiX't'itoni *)f the itif'erior in its internal 
affairs must be interpreted as being subject to that right. 

A protectorate nuist not be confounded with simple pro- 
tection, which one state may bind itself to giw to another 
without impairing the latter's capacity for action in foreign 
attiiirs. An example of that kind is furnished by the little 
republic of San Marino among the Apennines, which from the 
Ijeginning of the seventeenth century enjoyett the protection 
of the Pope under a formal treaty, and which from IHliii has 
been taken under "the exclusive ])iotectixe fi-iendsliip ^' of Italy, 
but which has a clKn-gv fraJfUhrx at Paris, and consuls in various 
places of Italy, Franct' and Austria'. Ani)ther example was 
formerly that of the principality of Monaco, protected at 
different times by Florence, Spain, Savoy, France anti Sardinia, 
but which pmcticjiUy renounced the protection of the last 
named, or of Italy into which Sardinia expanded, by ceding 
a porti(m of its territory to France without Italian concurrence, 
an<i now stands unprotected in the enjoyment of the i-cmainder'. 
The position which Napoleon I assumed towards the short-lived 
Confederation of the Rhine was also nominally one of simple 
protection, though he was really its master'. It is little likely 
that .such cases will he multiplied in future : the power which 
proitiises protectirm will generally refjuire an equally formal 
recognition of the corresponding rights, which will turn the 
relation into a protectorate. 

A standard instance of a protectorate was that of Great Britain 
over the Ionian Islands, which by treaties of 4 Nov. 1H15 between 
l^ngland and Russia, Austria and Pru.ssia, were declared to form 
a free and independent state under the immediate and exclusive 
protection of the king of Great Uritain and Ireland. This was 
a signal abuse of the word " independent," but the republic so 

^ All tliQse instances are mentioned in 2 Ririer 92, 
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established lasted till 186ii when tlie Islands were annexed to 
the kingdom of Greece. Internally the whole of the executive 
authority was praetically in the hands of a British eonimissioner, 
and the repnhlie could neither aecreilit nor reteive diplomatic 
repi"esentatives, nor could it aecredit consuls although it rcceived 
them, the protectinij power exclusivelv representing it abnmd. 
On the other hand, the treaties of (ireat liritain did not affect 
the republic unless the former expressly stipnliited for it as the 
protecting pctwer, its vessels carried a sepai'ate tradinj^ Hag, and 
the Hritish C-ourt of Admiralty decided that it was neutral 
during the Crimean War, in the declaration of which by Great 
Britain it had not been named'. Among the protectorates now 
subsisting, two of the most important are those of Great Britain 
over the sultanate of Zanuiljar and of France over Tunis and 
its bey. The so-called protectorates over uncivil iseti regions 
in which there is no state to be protected, which have been 
assumed by Great Britain and other powei-s and which are 
treated of under that nanie in the General Act of the 
African Conference at Berlin, liave nothing but the name in 
common witli the state relation now under consideration. They 
have been called colonial protectorates, and will be explained 
in connection with the acquisition of territory, to which head 
of international law they properly belong. 

The question ha.* been raised whether an armed contention 
between two states whose relation to one another is a true 
protectorate is a war or a rebellion. Tlie answer appeal's to 
be that the distinctness of the two states makes a war of the 
most regular kind theoretically possible between them, and that 
the war of 1895 between France and Madaga.st:ar was such an 
actual case ; but that if by the arrangement between them the 
protecting power has a large share in the executive authority of 
the protected state, the subjects of the latter may not Ix" able 
to organi.se such a war without Ijeing insurgents in their own 
country 
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Suzerain and Vwisal States. 

Superior and iiifmor or protecting «iiid protected states are 
soiiietinies failed suzerjiin and vas.sul, but this is a loose diction, 
and should be avoided. " Suzerain " and " vassal " are terms of 
mediaevnl origin, and strirtly imply two relations which the 
feudal sy-'iteni in its full development united. One was the per- 
sonal relation of Hdeltty, binding the man to the defence of his 
lord and the lord to the protection of his man. The other 
was the proprietary and especially feudal relation by which 
the vaiisaFs fief might be bound to make certain payments 
to the suzerain, or to render to him certain military or other 
services, and was subject to forfeitui'e on the va-ssars breach of 
fidelity or failure to perform the attached obligations, and to 
csciieat on faiilure of his heirs of the particular descrijytion 
pointed out by the tenure, but in the meantime was his pro- 
perty. The position either of suzerain or of vassal might be 
filled by a community as well as by an individual, and the 
little republic of Andon-a in a valley of the Pyreneas exi.sts 
to this day un<ler the joint suzerainty ()f the bishop of Urgel 
in Spain and France as successor to the Counts of Foix. Hut 
the great example of feudalism and suzerainty was furnished 
by the Holy Itouian Kntpire, which ended in 1H0() l>y the 
abdication of the last emperor. Long before that time, in an 
age when property and the right to govern were ill distinguislied, 
the legal doctiine that neither dues, services, nor the liability to 
escheat and forfeiture impaired the vassal's right of property 
while it lasted, had caused the presumption to be in his favour 
on all doubtful points of government. The argument was en- 
forced against the ill endowed though suzerain einperoi-s by the 
power and ambition of the greatei' states of Germany, and 
for centuries fiefore the end of tVie empire came the impei'ial 
vassals had acted and been recognised as international sovereigns, 
making war and peace with full independence'. 

The term "suzerainty,^ little used in Western or Central 
Europe since IHOfj, has since Jjeen revived in connection with 
the gradual cniancipatiim of the provinc&s of the Tiu"kish Empire 

' (Irotius 1, y, :;H; of wlilcla seeliou the siimniary is xumnmni poiestatem 
habere poane quijeudi lege teiteulur. 
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chiefly inhabited by Christians. The Ottoninn sultans created 
a privik'ffcd position for Moldavia and Wtdlachia by onlinances, 
Cftlk'd capitulutiiHis, cif whitli tlie tarliest dates from 1396; and 
when ill 185fi those provinces ami Seivia were elected by the 
treaty of Paris into autonomous principalities, that is prin- 
cipalities eiijoyiiig se[)arate internal government, the name of 
suzerainty was given to tjie position reservod to Turkey with 
regard to them'. Similarly, when in 187H these principalities 
beca.ine independent states bv the treaty of Berlin, Bulgaria 
was ititule an aiitononuuis princijtalitv under the suzerainty of 
the sultan, as she still is. Each of the.se treaties defines certain 
points in the relations between the principalities in question on 
the one hand and the suzerain power and foreign states on the 
other hand, but neither deHne.s the suzerainty, and the correlative 
description given to llulgaria at Herliii was not vassal but 
tributary. In practice, the tendency has been to allow to 
Bulgaria the powei's left open by the treaty of Berlin, and so 
it may be said that, as in the later days of the Holy llonian 
Empire, the presumption in doubtful points has been against 
the suzerain. Nor has the sultan done anything to merit, or 
even to claim, the better position which a suzerain of the early 
middle ages may have held, for when Bulgaria was unjustly 
attacketl by Servia in 1886 he did not move in her defence, 
as in that character it would have been his duty to do. 
Actually, Bulgaria has direct relations with foreign states and 
concludes treaties with them, at least on certain subjects, tboiigb 
no doubt, so long as the present aiTangements are sustained by 
the great powers, the consent of the sultan would he required 
to important treaties concerning her. She must therefore be 
described as a semi-sovereign state, but Turkey, the statf wliich 
retains so much of the sovereignty as doe.s not belong to 
Bulgaria, could not without absmxlity be described as holding 
a protectorate over her. Bulgaria is rather under the simple, 
but not formally promised, protection of the gj-eat powei-s. 

The mention of the privileged portions of the Turki.sh 
empire makes this an appropriate place for speaking of Egypt, 

' Expressly in the case of Moldavia and Wallacliia, while Servia was to 
"hold of the Sublime Pnrte," a term of vassality, and therefor© implying 
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a privilt'^d province in which the family of Mehemet Ali 
governs under a series of Hrnians granted bv the sultans, at 
present with the title of khedive or viceroy, and with large 
powers of internal government, as well as some light of diplo- 
matic intercoui-se with foreign states. The practical authority 
is however in the hands of Great Britain under an occupation 
which began in I88ii, and the case is too anomalous to admit of 
classification. 

Nor can a section on suzerainty be closed without adverting 
to the late South African Republic, which tia-s become by 
conquest the Transvaal Colony of Grcat Britain, The con- 
vention of Pretoria in 1881 estabJished that teiritorv as a 
tvpul)hc uiuler the suzerainty of the Queen of tlie I'nited 
Kingdom, witiiout defining that term, but witli articles express- 
ing the respective rights of the parties. By the convention of 
London in 1884 those articles were changed and tlie word 
"suzeminty" was not repeated. It became the subject of dis- 
cussion whether that word was intended still to applv, but, 
even allowing that it did so, the precedents wliich we have had 
to notice would make it difficult to extitict froni its undefined 
use any further rights of the British frown than were expressed 
in the articles. The point however was not really material, for 
the aiticles contained such a restriction of the power of the 
repulilic to conclude treaties with foreign states as clearly placetl 
it in the position of an inferior and Great Britain in that of the 
su|)erior state, and the relation between the two might not 
inappropriately ha^'c Ix'en described as a protectorate. 

Neutralm'd States. 



There are in Europe three states — the rejniblic of Switzerland, 
the kingdom of Belgium, and the grand duchy of Luxemburg — 
whicli are boun<l to permanent neutrality by treaties ivitli the 
givat powers, these in their turn guaranttving tliat neutrality. 
This [K'cuHar situation — in which Switzei'land was placed in 
1815, Belgium from the erection of that kingdom after the 
revolution of 1830, and Luxendjurg in 1867 in consequence of 
the dissohition of tlie Gennauic Confederation of which it had 
been a member — niu.st be meutioneil here iu order to guanl 
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ag?iinst the error which has soiiictiines been foitiiiiitted of sup- 
posnig that it impaii*s tlie sovereignty of the states in question. 
It must be observed that the .situation is praetieally the same in 
the three cases. In none is the incle|)eiirJenee of the state expi-essly 
guaranteed, and in that of Switxerland the guarantee is expressed 
as l)cing, not of its neutraUty, although that is ix-cognised, but 
of the integrity and iuviolabihty of its territory. Still, the 
territory of a state cannot be violated without infringing its 
neutrality, and it may be added that a similar infringement 
would result from an attack by force on its itulependence. 

The effect of a guarantee is not to shift the primary burden 
of the guaranteed debt to the shoulciei's of the guarantor, and 
so one of these neutralised states, if unjustly attacke<l, will be 
expected to defend itself to the l)est of its ability while calling on 
the guarantors for aid. Nor caii it be said that a neutralised .state 
has j-enouiiced the right of seeking i*edre.s.s by war for wrongs 
committed against it, though it would cei'tainly be bound fir.st 
to reijuest tlie guarantors to assist it in obtaining redrcsf! by 
diplomatic means. But by the position which it has accepted it 
has iT'linciuislied the right to intervene for the rctlress of wrongs 
suffered by othei>i, and it must abstain from all political alliances 
and combinations, since, although these may have the general 
good for their object, it is seldom that their object i.s attainable 
without the employment or the menace of force. Even a 
customs union between Belgium and either Germany or France, 
or a treaty stipulating such differential duties as might lead to 
the .suppression of the line of customs on the Belgian frontier, 
has been objected to by the guaranteeing powers aa tending to 
a political alliance or combination'. These restrictions however 
leave the larger part of the Held of external activity open. 
The neutrali.sed .state may conclude commei'cial treaties, enter 
into postal, monetary and other non-political unions, join in 
conventions or declarations for the amendment of international 
law, and so forth ; while even the warlike action of which its 
neutrahsation is intended to preclude the occasion may, as we 
have seen, be called for in defence of its territory or its rights. 
Neutralisation therefore does not carry with it the i-enunciation 
of any faculty of state life. It is merely an undertaking not 

^ Van de VV'eyefj iu Fatria Belgica, part 2, pp. 341, 2. 
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to do cei"tain things, and no more impairs sovereignty than does 
an undertaking not to intervene in a partiuidar war, or not to 
levy more than particular rates of duty on importation;* from a 
given country. 

Hesides, we have seen tliat it is necessary that for eA-ery part 
of the civilised world the full powei-s of sovereignty should exist. 
If therefore a ncutrali.sed state were scmi-.sovereign, it woidd be 
necessary to point out in what superior state, or in what federal 
system of states, the powers of sovereignty wanting to it were 
to be found. But the neutralised states form part of no federal 
system and are not tied to any other states as their superiors. 
Therefore they are not semi-sovereign but fully sovereign. 

The subject of neutmlised states having been introduced, 
it may be well to despatch at once certain cousideration.s respect- 
ing it which might equally have been noticed under the head of 
treaties. Treaties of neutmlisation are concluded with reference, 
expii'ss or tixcit, to the territory belonging at the time to the 
neutraUscd state. The guarantoi-s do not undertake the defence 
of any extension which that territory may receive without their 
consent. And if the ncutrah'sed state extends its territory 
without the consent of the guarantors, it i-aises the dangeix>us 
question whether the guarantee continues to exist even for its 
original teri'itorv, to the defence of which the dis]>ersion of its 
fortes over a larger area may render it iiuvipable of contributing 
in the degree expected when the guarantee was given, at the 
same time that its extended linuts nmy involve it in other causes 
of quarrel than coukl then have Ijcen foreseen. 

On the other hand, ti^eaties of neutralisation are exempt 
from the cjiuses which in the lapse of time weaken the effect of 
many treaties. They are concluded in a reciprtical interest, 
Ix'ing for the neutralised state a very important condition of its 
existence, and for the guarantors a security against the ten-itory 
of that state being made the scene of hostile military operations. 
They arc therefore not subject to unilateral denunciation by 
either party, and the considerations which led to them are not 
of siu:li a nature as to IxH'ome ob.solete. Even if at the time of 
their conclusion they were intended to provide against a danger 
ajyprchended from a particular power, still they cannot be ranked 
with those invidious precautions which a great state usually 
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demands to be lelicvtid from after a certain time, such i& a 
stipulation that it shall not fortify some point in its own i^rri- 
torv, siiu'f they Hiiuilly take effect iigaiiist other powcjs fi-om 
whicli duni^er may afterwards arise. Such treaties are therefore 
to tx- ruf^iuiled a.s a part of the permanent sy.stem of Europe, only 
liahh' to be attected by one of those great revolutions which 
disturb that system at long intervals. And it is probably this 
ctiuructoi' of permanence which has led to their being sometimes 
erroneously regaixled as restrictions of the sovereignty of the 
neutnilised states. 

AYhat has been said in this section does not apply to the 
neutmhtv of the Congo State, ^^•hich was not imposwl on it, and 
has not been guaranteed by any power. By Art. 10 of the Final 
Act of the African Conference at Berlin the signatory parties 
only bind tiiemselveji to ix'spect the neutrality of " the countries 
placed under the free trade system, so long as the powers" which 
enjov any sovereignty or protectorate in those countries, " using 
their option oi pixxlaiming themselves neutiul, shall fultil the 
duties which neutrality requires." In the conventional free 
trade zone so refcrix'd to there are comprised not only the Congo 
State, but j)os.sessions of England, Gennany, Portugal and 
France. And since it was foreseen that those states, being at 
war, might hesitate to avail themsehes of the proffered neutrality 
for their fH»ssessions in tlie free titide zone, tlie signatories by 
Art. 11 "bind themselves to lend their good offices'* for the 
establishment of the neutrality. On its side the Congo State, by 
its cir^-ular of 1st August 1885, "declares that it shall be 
perpetually neutral, and tliat it claims the advantages guaran- 
teeti by Chapter 3 of the Berlin Act, "at the same time as- 
suming the duties which neutrality i-arries with it." Thus that 
state stands on the same footing as any other power, onlv with a 
unilateral declaration of perpetual neutrality for its territory, 
which the other powers have engiiged themselves to respect so 
long as the Congo State maintains it in fact*. 

> See L4>rd Kiiuberlry*$ desjatrh of 14 August 1894 to Lord Dufferin, 
British Ainhasssiduir at huts, iu which he questions "vhether the claims 
of prkkrity and prefinrctvre «hich the French govvrunkeut base npoa " the 
agi c eimu tof 188*he ta e« M Fnutcv aud the Inteniatioual A^sociatiaa of the 
C«ttgt>, aftcftrards it/nAugftd into the Cou^ State, "are ahit^her 
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Personal^ Real and Incorjmrate Unions of States ; 
and Federal States. 



Federations 



We have now to consider certain phases through which 
states of international law may pass, usiinlly in the course of an 
advance towards amalgamation with one another. That gojil 
is reached when two states have ceased not only to have distinct 
relations with the outside world but even to be supreme over 
their respective subjects, as England and Scotland were united 
under the name of Great Britain, and afterwai-ds that whole was 
nnited wiHi Ireland in the new whole called the United Kingdom, 
each of those wholes ]>eing a state under a single supreme 
government at home as well as having a single set of foreign 
relations. This is called an incoi-porate union, and has to be 
mentioned here only for the puipose of observing that the 
component parts are thereby talcen out of international law. 

In the case of monarchies an observation of converse form, 
but for our purpose of similar tendency, has to be made about 
wliat is often the first stage in the advance towards amalga- 
mation. Suppose two monarchical states with which by their 
respective corustitutions their sovereigns are so identified that 
international engagements made by or with those states are 
expressed as being made l)y or with the sovereigns, as for the 
United Kingdom it is the King that is the party to treaties. 
Suppose also that one head wears both crowns, as happened in 
Great liritain and Hanover from 1714 to ISiJT, but that, as also 
happened in that instance, the foi'eign relations of the Uvo states 
are kept distinct, the coiimion sovereign habitually taking inter- 
national action for them separately, so that it is even possible for 



patilvle with the jmsition nf tlie C'oiijfi) Stitc as a neutral, iind wlietlier the 
detfaratioii of iieiitnility aildri'ssed tu aii<l ucct'ptwl by tlie sifjuatories of 
the A<;t of lierliii (h)&^ not entitltt tluist' sijfuatories to make tlieir uwn 
reservation in reg'ard to rijafiits of reversion or i^reeniption claimed by a 
non-neutral jwiwer in virtue of a previous agreement which hxs not rweived 
their siinction, of wiiith indeed t]n.'y liave no oHit'ial cofruisance, am! whii-h 
wag made not with the (■oiifjo Statu or it* suvereig-ii, hut with tfie Inter- 
national Association Uiat preceded it." i">gypt) no. 2 (IBUO); c, 4X154; 
p. 17. 




the one state to Ik? at war while the other is at peace. And 
fiirtlier suppose that the rules of succession in the two states, of 
whicli third powere are cofrnisant because they have had to take 
notice of them in recofrnising the descent of the crowns on the 
stiiue head, may threaten to separate them again, a.s was always 
threatened by the exchision of females in Hanover and not in 
Great Britain. In the case thus supposed there is said to be a 
personal union between the two states though in truth there is 
no union between them, and it must be observed that, as in the 
case of an iiicoiijorate union, no doctrine of international law is 
concerned, the separate existence of the states in tlie one case not 
having begun to be overehadowed, and in the other case having 
entirely ceased. One actual example of personal union is 
furnished by the kingdoni of Belgiiujr and the Congo State, of 
which the king of the Belgians is the sovereign. A republic, of 
which the international engagements are made in its name and 
not ill that of its chief magistrate, is incapable of such a seeming 
union with any other state, as it cannot avoid remaining distinct 
on the face of every transaction. In the case of a personal 
union of monarchies the subjects of the two crowns are distinct 
in theory and may lie di.stinct in fact. It is true that during 
the time that the sovereign of Hanover, at first elector and 
afterwards king, was king of England, it was held that the 
pei'si»nal character of allegiance prevented Hanoverians from 
Ijeiug aliens in England and Englishmen from being aliens in 
Hanover, though on the separation of the crowns the Hanoverians 
at once became aliens in England'. But this only affected the 
conditions for acquiring in each respective country the inter- 
uationallv distinct character of its subject. 

I'Vom the mere semblance of union just discussed a step 
in advance may be taken in either or both of two ways. 
The rules of succession in the two monarchies may be as- 
similatetl to one another, so as to exclude the chance of the 
crowns being separated by their operation. This was done 
for Austria and Hungary by the Pragmatic Sanction of 1793, 
uhich [irovided for the snct^ssion of Maria Theresa in both 
countries in accordance with tlie Hungarian rule, while enacting 
the Austrian exclusion of females as the rule in both countries 
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thereafter. The situation so created was described by Sir 
Tra¥ers Twiss as a pernmnent personal union, but has been more 
generallv called a real union. Or the common sovereign, 
instead of habitually taking inteniatioiial action for his countries 
separately, may habitually unite them in hi.s international action, 
so that the one being at war while the other is at peace becomes 
a contingcncv which, though theoretically possible, is not dreamed 
of in practical politics so long as the crowns continue to rest on 
the same head. It was in this way that the Hapsburg sovereigns 
actetl for Austria and Hungary cAen liefore the date of the 
Pragmatic Sanction ; and such a condition of things, if the 
classiHcattons of interaational law are to be based on facts, 
would seem to have as goott a clain) to be regarded an a distinct 
stage in the process of unification a.s that which is constituted 
by .securing the permanence of personal union. But I am not 
aware that any writer has described the union of Austria and 
Hungai-y before the Pragmatic Sanction otherwise than as 
personal. 

A further step is made in advanre when by the terms of 
their union t\v'o countries, and this time either monarchies or 
republics, are anialgamated for foreign affairs, so that they 
form constitutionally as well as df fiwto a single state of in- 
ternational law, by and with which all international engage- 
ments arc made, although internally each remains a state 
supreme over its own subjects. This is a real union, properly 
so called, and in its international effects it is not diffeit'ut from 
an incorporate union, at least so long as no attempt is made to 
disturb it. It has been since 1867 the case of the empire of 
Austria and the kingdom of Hungary, which, though remaining 
for most purposes distinct, have common ministries of foreign 
affairs, war, and finance, and of which the international engage- 
ments are made by and with the emperor-king, so that to foreign 
countries they are only known as the one state of Austria- 
Hungary. Another case falling within the description of real 
union here given is that of Sweden and \orwav, which have 
indeed fewer points of contact with one another than Austria 
and Hungary now have, but of both which by the terms of their 
union the same ])e]'son must always be king, and he conducts 
their foreign aHkii-s. 

WE. 3 
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Befoiv going further it will be well to point out that ini 
.sjxiakitig of cHgugfrneitts made by ami icith & single state wej 
have, advisedly, not mentioned urra>igemciit.s made for a single 
state. It would not in our opinion iinpiiir the real union of 
Austria and Hungary if those countries should eease to be 
joined as they now are in a cu.stoin.s union, and the emperor- 
king should eonclude different eounuert-ial treaties for them. 
Nor do we irgai-d it as sufficient to prevent tlie union of 
Sweden and Norway from being properly described as real 
that Norway ha.s had a different eonimureial flag from that 
of Sweden from tlie beginning, and a different military Hag 
since IHM. The British colonies have not become states of 
international law becfiuse reeiprwity treaties with the United 
States are sometimes concluded by the sovereign of the United 
Kingdom for Anieriean possessions, or because Australia has 
Ijeen granted a sepai-ate flag. Nor was Prussia the ]es,s an inter- 
national unit because in 1815 she became a member of the 
Germanic Confederation for a pai-t only of jjer dominions. 

Such unions as we consider to be properly described by the 
name of real are the last stage possible, but by no means a 
necessary one, before the states concerned in them, sinking their 
separate internal existence, fonn an incoi-porate union ; and it 
may be interesting to trace the stages through which England 
and Scotland passed to that consummation. AVhcn in 1(>03, 
on the death of Elizabeth, who was at war with Spain, the 
crown of England descended on James the Sixth of Scotland, 
who in that character wa.s at peace with Spain, an instriictive 
instance of the simplest personal union was presented. Janie.s 
received the Count d'Areniberg, sent by the archdukes Ferdinand 
and Isabella, the Spanish regents of the Netherlands, as the ^j 
envoy of a friendly power, but peace between England and ^| 
Spain was only concluded in 1604. ITie foreign relations of ^^ 
tVie two states having been assimilated by that peace, and being ,, 
thenceforward practically cai-ried on as those of a single state, ^| 
and the rules of succession to the two crowns being also similar, ^sl 
the international position of the countries became that which 
belonged to the Hapsburg dominions between the Pragmatic 
Sanction and the troubles which ended in the arrangement of 
1867. But when the Scotch parhament decluied to settle the 
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crowii on the house of Hanover in succession to Anne, as 
the English parliament had done, the permanence of the union 
of the Clowns was threatened, and yet the two countries con- 
tinued to be pi-esented to the world in negotiation as one, 
whiih was just tlie position of the Ilapsburg dominions before 
the Pragmatic Sanction. And then, by the statute of Anne, the 
incorporate union of England and Scotland was effected without 
tlieir having passerl through any stage corresponding to the 
present conditions of Austria- Hungary or Sweden and Norway. 
It is sometimes difficult to determine whether the union 
lietween two or mow states is incorporate or only real, tliat 
is, wliotlier tliey continue to exist as separate states for domestic 
purposes. The United States of America present an example 
of incoq)orate union disputed in their civi! war, but probably 
not again to Ije ijuestioued. The right nomenclature to be 
applied to the case of Sweden and Norway is the subject of 
a wide range of opinion, Wheaton and Philliniore calling their 
union personal, while Kliil>er, Hefttei', Bluntscldi, Holtzendoi-ff 
and Rivier call it real. Twiss regards it as federal ; and Hall, 
who snvs that real and federal unions are not distinguishable 
for international purposes, conjpares the power of the Swedo- 
Norwegian king with that of the federal government of the 
United States'. It is indeed true that between real and federal 
unions the difference is not in the closeness of the international 
connection existing between the states united but in the origin 
of that connection, the term "federal"' Ix'ing used to denote 
that a ti*eaty is the origin of a connection ideuticnl in its in- 
teniutioual a.spect with that ^^'hich would be unhesitatingly 
called real if it arose fi-om succession to a tlu'one or fixini 
internal constitutional change. Hut a treaty tie between states 
admit* of modifications of form, especially of some surrender 
of their internal distinctness, some approximation towards an 
incorporate union, v\hlch couJd not arise from the mere descent 
of different crowns on one head, even when the pernianence of 
the union of the crowns is secured. And in the international 
aspect a treaty tie between statei* may be so close as to set up 
a federal state, in German bundesstaat, in which case it is pretty 



» § 4, pp. 27, 28. 



3—2 



The Chtmfadinn of States. [ch. hi. 



I 



4 



certain that, there will he some sun'onrler of their internal dis- 
tinctness, or it may \k limited ta forming a federation of states, 
in German xtaafctihtttul. The former term is appropriate when 
the union, though not incorporate — for if it were so the federal 
stage would have been left behind — is real, only a single state 
being presented to foreign recognition and i-elations. The latter 
term is appropriate when the states which compose the federation 
are not interdicted from all foreign relations, although those 
allowed to them may be so insignificant that a more correct 
idea of the working of the arrangement would lie given by 
calling the whole a federal state. Such arc the cases of Switzer- 
land under its present constitution and of the present German 
empire ; but the German Confederation which existed fi-um 1815 
to 18fi6 Mas of a loose kind, the international importance of 
Austria, Prussia and the other states comprisetl in it vastly 
outweigln'ng that of the federal body. In the United States 
of America the thirteen original states first drew together in 
a way which was truly federal, but their present union is ^J 
incorporate and only called federal by way of reminiscence, ^B 
just as the component states ai-e called states onlv by way of " 
renuniscence : it is not even federal in the sense of having been 
brought about by treaty, for it was brought about by the con- 
current action of the states in adopting the constitution of 1787. 
In all tlie ca.ses which we have been considering the jn'actical 
international question is whether, on an attempt f)eing made to 
break up an existing union against the will of the government 
which represents it to fomgn states, the part making the n 
attempt can claim immediate recognition as a state always ^| 
known to the outside world and only resuming an interrupted ^^ 
career of separate international action, or whether it must tii-st 
make good its claim by attaining the measure of success which 
would be a necessary condition for the recognition of a new 
state erected by insurgents. There can Ix little doubt but 
that the latter will be the true answer, whether the union 
which it is attempted to break up be correctly descrilxid as 
personal, real, incorporate, or federal. The certainty of inter- 
national relations, which is so important to peace, appears to ^| 
demand that account shall be taken only of those relations ^" 
which had an actixe existence when the difficulty arose, and 
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not of others which were in abeyance or obsolete. And the 
view here taken may be considered to have received interaational 
approbation by the fact that no power recognised tlie attempted 
sepai-ation of Hungary from Austria in 18i9, or tliat of the 
confederated states from the United States of America in 1861. 
This being so, the space which some writers devote to the 
distinctions between the different kinds of union between states, 
disproportioncd as it is to their international importance, is 
probably due to the bebef in a science of public law of which 
international law is supposed to be a branch. In England 
we are more di9po.sed to think that public law is a matter 
depending in each country on its national constitution, and 
that international law stands by itself. Nor with our meaning 
of " law " could we well think otherwise, for .state societies and 
the international society are the only ones which adopt and en- 
force riile.s, and any points of agreement which might be picked 
out from a number of state constitutions, however scientifically 
aiTanged and discussed, could not be a .system of law in any 
proper sense. But a knowledge of the terms on which the 
different unions of states exist i.s very important for politicians 
and diplomatists : those terms, and the sentiments which the 
jjopulations concerned entertain with i*egai-d to them, are among 
the leading facts of the world in which statecraft has to move 
and act. 



The Position of tlie Pope. 

In discussing the classification of European statas it is 
necessary to mention the position of the pope, liecause it 
is often misunderstood. Until 1870 he was the sovereign of 
a state. In that year the kingdom of Italy annexed Rome 
and the surrounding teiritorv which still remained to him, but 
by a law of the kingdom, called the Law of Guarantees and 
passed on 13 May 1871, it gave him the necessary .safeguards 
for the free exercise of his spiritual power. Those safeguanls, in 
a summary description of them, had been promised in a circular 
despatch addressetl on 18 October 1870 by the Minister of 
Foreign Affairs, the Marquis Visconti V'enostiV, to the Italian 
representatives at the diffei-ent couits. But no steps were 



taken by the powers with a view to get that promise embodied 
in an intenintioim! ciigfigement, and the f^eneral iicqiiit'scence 
with which the situation regulated by the Law of (ruarantees 
has met must he taken as an aeknowledj^ment that the promise 
wa«i duly fulHIled by it. The pope therefore lias now no inter- 
national position ; none as a sovereign — for by the loss of his 
territorj' he has ceased to be one — and none as the subject- 
matter of an international eontract, for there is no such contract 
relating to him. His spiritual importance as the head of the 
Homan Church has not been diminished, perhaps has been in- 
creased, by the change ; and those who si-e hini still occupying 
a great position sometimes fall into the error of supposing that 
it still combines in some way the two grounds, temporal and 
spiritual, on which it formerly rested. It iiiay be admitted 
that the Law of Guarantees possesses an interest for the world 
beyond that of an ordinary national statute, that it expresses 
the niodiiM i^iveiidi which Italy not only oflfei-s to a far-reaching 
moral force but carries out on her part, notwithstanding that 
the popes have not accepted it, and that foreign powers may 
conceivably show as much concern for its maintenance or its 
alteration as they have shown on dift'ercut occasions about the 
terms of iinion between the states of Gennany or the cantons i 
of Switzerland, And those who reckon personal and real unions 
and federal constitutions as iK-longing to a science of public law 
may treat the position of the pope as a part of the public law of j 
Europe ; but it does not belong to international law. 

The principal provisions of the Law of Guarantees are as 
follows. The pope's pei"son is inviolable. He enjoys in Italy 
the honoui-s belonging to sovereigns and the precedence which 
is allowed him by C'atholic sovereigns, so that he would take 
precedence of the king if they happened to meet. For hi.s jK^r.son 
and palaces he may keep the number of guards previously usual, 
and no official of the state may enter either his palaces or his 
actual residence without his jjcrmission. Absohitc personal 
immunities are enacted for the members of an cecumenical council, 
and for the eaixlinals during a vacancy of the papal throne. 
Protection is given to papal officers engaged in Rome in publish- 
ing the acts of the spiritual power, and to the books and papers 
of papa] offices and congi-egations of an exclusively spiritual 



character. Every foreigner invested in Rome with a spiritual 
office enjoys all the personal guarantees which the hiws of tlie 
kingdom secm-e to its subjects. All Catholic institutions for 
the ethication of the clergy in Rome and the six suburbicarian 
dioceses dejiend exclusively on the holy see, and are exempt 
from interference by the educjitional authorities of the state. 
The pope^s correspondence with the bishops and the Catholic 
world is free, and he may have his own post and telegraph 
offices at the Vatican and his otlier residences. The representa- 
tives accredited to him by foreign governments and those sent 
by him to them enjoy tlie privileges of diplomatic agents. He 
ha.s the free use of the Vatican and Lateran palaces and of the 
villa of Castel Gandolfo, with their grounds and collections, but 
without power of alienation. And a sum of 3,225,000 lire, or 
£129,000, being the amount which was previously devoted in 
the Roman budget to tlie expenses which he now has to support, 
is annually placed by the kingdom to his credit, but the popes 
thus far have not availed themselves of it. 

The position thus made for tlie pope comprises, along with 
much else, the exterritoriality enjoyed by a crowned head who 
visits a foreign courdrv, but it is not a continuance of his 
sovereignty, nor, in spite of the assertion made by the Cardinal 
Secretary of State Jacobini in his circular of 11 September 
1883, do the powers whicli recei\c his legates and nuncios and 
allow them their accustomed diplomatic rank thereby acknow- 
ledge him as a sovereign. That rank was never regarded as 
a consequence of the pope's temporal power but of his headship 
of the Catholic Church, to which the larger part of the business 
which his representatives had to transact always related, and it 
remains on the old footing, ns does the ecclesiastical business. 
The pope is without either territory or subjects, for lu".s ijalaces 
have not been excepted from the Italian conquest and he is 
allowed only limited rights in them, and his guards and officcre 
are not his subjects. On the other hand he has not himself been 
declared an Italian subject, and the ])rivileges which be enjoys 
are inconsistent with personal subjection. His position there- 
fore is quite abnormal, but then, as Geffcken remarks, the 
papacy is a unique phenomenon in history'. 

' 111 2 HolizewJorff' 182. 'Hie piece here referred to is a valuable 
one. 



States of European Chnlisation and Othern. 



The international society which develops international law 
by its controlling opinion, enforces it by the irregular methods 
at its disposal, and receives or claims to receive its full applica- 
tion to all its i)ienibei"s, is composed of all the states of Jiuropean 
blood, that is of all the European and American states except 
Turkey, and of Japan, Outside I'auojJe and America there are 
three Christian states to the dealings with which international 
law would be considered to apply, though they can hardly be 
ranked as contributing to its developnvent or enforcement — 
Abyssinia, backward in civilisation, the little i-epublic of Liberia, 
and the Congo State, which may be reckoned as Christian in 
res[ject of its sovereign being the king of the Belgians though its 
population is African and heathen. 

Ueyond the above limits the international society exercises 
the right of admitting states to parts of its la\v without admitting 
them to the whole of it. Such is the case with Morocco, Turkey, 
Muscat, Persia, Siam and China. The European and American 
states maintain diplomatic intercoui-se and conclude treaties 
with them, they regaixl their territories! as being held by titles 
of the same kind as those by which they hold their own, and. 
when at war with them they regard the laws of war as being 
ret'iprocally binding just as between themselves. But the 
civilisation of those countries differs from that of the Christian 
world in such important particular, es]>ecially in the family 
relations anil in the criminal law and it.s administration, that it 
is deemed ne<.:es.sary for Enixipeans and Americans among them 
to be pmtected by the enjoyment of a more or less separate 
system of law under their consuls. These consular systems are 
established by treaties concluded with the territorial powere, 
which possess civilisations of their own sufficiently complex to 
enable them to appreciate the necessity, and their maintenance 
as well as their esbxblishmeut must depend to a consitlerable 
extent on the concurrence of those powers. For the few guards 
and officers of which the consuls dispose, and even the influence 
derived from the foreign forces which stand at their back, would 
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be unable to niaintaiu the regular working of such systems if 
the territorial authority did not on all ordinary ott'osions uphold 
order and pratect each class of inhabitants in the enjoyment of the 
legal system allowed it. Failing that, the position of foreigner 
would be so untenable that either their eoiujuest of the country 
in <|uestion or the termination of their residence in it would 
soon follow. Japan has recx'ntly been raised from this class of 
states to the full conniuinity of international iaw, the consular 
jurisdii-tion there having been given up in pui-suance of treaties 
which the European and American power's concluded with that 
empire, and which came into force in 1899. 



States and their Dejieiideficks : Die British Colonics and the 
Native States of India. 



The colonial and other dependencies of a state are not in 
personal union with it, although if the government is mon- 
archical the same peivoii is the sovereign of both, for the con- 
stitutional tie between tliem is indissoluble. Neither are they 
in real union with the parent or supreme state, because they do 
not stand side by side with it as equals, and this whether the 
nuthority cxercifsed over them be as absolute as that of the 
United Kingdom over Gibraltar, or as attenuated as that of the 
United Kingdom over Australia. Nor again are they in incor- 
porate union witli the parent or supreme state, because they are 
not amalgamated with it for internal pui-poses, although for 
internatioiiiil purpo.scs they form one whole with it. They form 
with it one dominion or set of dominions, represented abroad 
by the parent or supreme state. 

In the ca.se of the great Hritisli depctideucy, India, the 
relation i.s a little complicated by tlie fact that not the wiiole of 
it has been made a Uritish dominion, many native states being 
allowetl to exist in it under an undeHncd British supremacy. 
To speak accurately of such a case we want two woitls to 
express the two meanings of empire in English, one meaning, 
translatable in German by rckh, being the total of the donu'nions 
of a given sovereign or state, the other, translatable in German 



by grbiet, including the whole extent of territory in which he or 
it exercises power. In the former sense what is called British 
India is alone a part of the empire, in the latter the native 
states are included in it. The position of these is flefined by 
two declarations carryinj^ the liigliest autliority. On the ex- 
ternal side, the preamble of the Act of Parliament (1876) which 
applies to them the Uritish Indian legislation against the slave 
tratle, st. 39 and 40 Vict., c. 46, says : 

"And whereas tlie several princes ami states of India in alliance with 
Her Majesty have no coniiectiniifl, engpaf^pments or commiiiiicatioiis with 
foreign powers, and the subjects of sunli princes and states are, when 
residinp or beinp in the places hereinafter referred to, entitled to the 
prcitet'tion of the British f^nveriinient, antl receive sucii proteetion equally 
with the subjects of Her Majesty." 

On the internal side, tliat is the relation of the native states 
to the British power, the government of India published the 
following notification in its official Gazette, No. 1700 E, 
21 August 1891: 

" 'fhe principles of international law have no bearing: upon the relations 
tetween the jtroveriinieiit of India as representing tlie queen-empress on 
the one hand, and the native states under the suzerainty uf Her Majesty 
on the other. Tke paramount supremacy of the former presupposes and 
implies the subordination of the latter." 

Thus India is a world of itself. Not only is the action of 
all foreign states excluded from every part of it, but those parts 
which are not included in the dominions of the king-eniperor are 
subject to a suzerainty, paramouncy or supremacy possessed by 
him, to which nothing parallel exists in the relations of states of 
international law. The relations between any two or more of 
those states are to be found in the public documents which 
establish them, and we have seen that no doubtful points are 
decided in favour of a suzerain by the mere force of that name. 
In India on the other hand the paramount power and the 
coiTL'lative subordination are left without deh'nition, and it is 
tanght that the treaties and grants held by the protected princes, 
and the precedents of our dealings with them and with the 
protected princes wlio hold no ti-eaties or grants, nuist be read 
as a whole, so that the principles most recently laid down are to 
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be applied to all, and those relating to any department of 
conduct, as military affairs or the duties of humanity, are to be 
ascertained for all from the document in which that department 
is most fully worked out for any one*. Hence the empire of 
India, as a term of state law, must be understood in the widest 
sense. It comprises the whole peninsula and is indissolubly 
connected with the United Kingdom, the British parliament of 
king, lords, and commons having the ultimate authority over it. 

1 Sir W. Lee- Warner, The Protected Princes o^ India, pp. 37 — 40. 



CHAPTER IV. 

THE ORIGIN, CONTINUITY, AND EXTINCTION 
OF STATES. 



The State Si^stcm as a Groxcing Body. 

It has been said that " the marks of an independent state 
are that the connnunity constituting it is permanently established 
for a political end, that it possesses a defined territory, and that 
it is independent of external control'.'' This is tfiie, and it is 
important when there is a question of admitting a state as a 
new member of the international society, but there are old 
members of that society which do indeed possess tluise marks 
but do not owe their intitKluction to any test or qua! ideation. 
They are or represent the founders of the civilised state system, 
and stand in it by virtue of a history reaching further back than 
the rules of that system. 

The actual state system of the civilised world dates from 
the Peace of Westphalia, which chased the Thirty Years' War 
in l(i48. The intercourse between most Eui'opean states had 
previously been intermittent, but the multitude of reprtsen- 
bitives assembled at the congress which concluded that peace 
was in itself an afiirmation of the existence of a body of states 
whose interests, whether agi-eeing or clashing, did not permit 
them to be strangei-s to one another, and ever since then it 
has been the practice for every state belonging to the system 
to be permanently represented at tlie capitals of the other 

1 Hall, § 1, p. 18. 
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states by resident ambassadors or ministers of inferior rank. 
Thf principle of acceptinj^ acconiplislied fticts as the groimil 
of international relations was exemplified in a striking manner 
liy the recognition of the in(le]>enclence of the United Netherlands 
and Switzerland, and by the aeknowledgnient of the right of the 
princes and cities comprisul witliin the Holy Roman Empire 
to contract diplomatic engagements with each other and with 
states outside the empire, siiibject only to the condition, which 
there were no means of enforcing, that their engagements shonki 
not be prejudicial to the empire or the enjperor. The tendency 
to base intemationai relations on general gi'oimds of pi'inci])le, so 
far as facts permit, was strongly promoted by the great number 
of the states which tlius enjoyed uncptestioncd sovereignty, vvhiie 
many of them were so weak that there could be little safety for 
them if grounds of principle were aljtindoncd. And it was 
established that the principles to be admitted were secular: 
the j)ope''s claim to supreme temporal authority was obsolete, 
and now tlie Protestant states in Germany were firndy placetl 
on an ecjual footing with the Catholic ones. The modern 
intematiotial society was thus founded, and the states which 
belonged to it in IGJ-H, including those which continue their 
identity imder different names and with varied lindts, as Savoy 
became Sardinia and Sardinia Italy, may be called its original 
members. Since 16-ki, without reckoning the growing inter- 
course with states of various Oriental civilisations, new members 
have Iwen added to the full intemationai society by many 
different processes. 

First must be mentioned the entrance of Russia into the 
great state .system, an ancient Christian empire which in older 
times had been little in contact with ('entral and Western 
Europe. In those times she, together with Poland, Sweden, 
and Denmark, three original members of the great system, 
formed another system more or less sinnlar to the great one. 
As a consequence of the reforms and the ambition of Peter 
the I'^irst she entered the great system through her own political 
action, and the twt) systems were fused. 

Sec:ondly, Japan illustrates another mode in which an ancient 
state may become a full member of the international society. 
She did not enter it, like Russia, by her own political action, 
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but through being freed by the European and American powers 
from the consular jurisdiction wliich was the badge of her 
imperfect membership. 

Thii-dly, a new menilx-r iiiiiy I>e tuided to the international 
society by the erection of a state with Eui-opean modes of 
government in a region previously uncivilise<L Of tliis the^a 
most inipoiiant example is that of the Congo State. ^| 

Tiie international association of the Congo, foundetl by the 
king of the Belgians, acc^uired so solid a footing in a part of 
Central Africa that in 1H84 and the beginning of 1885 it con- 
cluded treaties with the Ignited States of America and numerous ^B 
European powers, by which, among other things, the boundaries ^^ 
of its territory were agreed on with the powers having con- 
term iiuius pos.sessions. Its name and constitution were then 
changed to those of a state, with the kimj^of the Belgians 
as its sovereign, and it was admitted to «g»Jtne General Act 
of the African Conference of lierlin. Another example is that 
of the republic of Liberia on the Guinea Coast, which has 
grown out of a settlement made in 18JiO by the American 
Colonization Society with free negroes from the United States, 
and since 1847 has been recognised by the United States and 
the European powers as an independent state. Here we see 
European institutions, learnt on civilised soil by men of other 
blood and transporte<l by them to another region of the earth, 
accepted as the equivalent of European blood. 

Fourthly, a new member of the international society may 
arise by the voluntary subdivision of an old member, as when 
the king of Portugal, of which state Brazil w^as a possession, 
separated Brazil from the mother country and made himself 
its emperor, alxlicating the throne of Portugal. Brazil ha.s 
since become a republic. 

Fifthly, the new member may be a new state erected by 
one of those arrangements which the great powers make in 
their ill defined character of tlie representatives of Eiu'ope, 
The occiusion for such creations is the struggle of a people for 
independence, and usually only one or two of the powers come 
in the first instance to the aid of the struggling people, but 
ultimately they all agree in sanctioning the result as a matter 
of European arrangement. Tiius Belgium was eai'ved out of 
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the Nttherlrtiids, England and Frant-e being the first to ta,! 
up the c'Ause of the Belgian insurgenb* in 1830, but the othi. 
powei-s assisting in the conferences and negotiations whieh 
followed until the new order was aet-epted by all of them, 
and fiimJly by the Netherlands in 18S9. Tlius also llumania 
and Scrvia have been carved out of Turkey, Rnssia having 
been the prime mover in their emancipation, but the successive 
stages of the result being consecrated by the congresses of Paris 
in 1856 and Berlin in 1878, In cases of this class the powers 
\v!iich are concerned in the formal erection of the new state 
are able to impose conditions on it, as that of permanent 
neutrality was imposed on Belgium, and on Rumania and Servia 
that of religious toleratitvn, svhich Rumania has practically set 
at nought. Religious toleration was also imposed at Berlin on 
IVIontenegro, a stiite which hsid been previously recognised as 
independent by all the great powers except England and 
Turkey, but which, by the more .secure position and the ex- 
tension of territory gi\en to it by the congress, partook of the 
natui"e of states erected by European arrangement. 

Sixthly, the new inenil>er may have se])arated itself from 
some state of the international society, and its independence may 
have been recognised by the state from wiiich it separated and 
by others, one by one as they found it desirable to aid in its 
insurrection or to enter into diplomatic intercourse with it, 
without there being anything in the nature of a collective recog- 
nition or general arrangement. This was the case of the United 
States of America and of the Spanish American republic^!, and 
that of Greece may best be classed under this head. 

Seventhly, the adnnssion of Turkey to the European state 
system requires particular mention. As we have seen, it has not 
even yet been a complete admission to the international society, 
but, such as it is, it was made formally by the treaty of l*aris in 
1856. By the seventh article of that treaty the sovereigns of 
England, Austria, Fraikce, Prussia, Russia and Sardinia "declare 
the Stdilinie Porte admitted to participate in the advantages of 
the public law and .systeu) of Eur'ope. Tiieir Majesties engage, 
each on his part, to respect the independence and the territorial 
integrity *if the ()ttt>maii empire, guarantee in common the 
strict observance of that engagement, and will in consequence 
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isider any act tending to its ^nolation as a question of general 
^terest." The advantages of the piihlif Liw and sv^tem of 

ipe are not in this to Iw taken as all tliose of international 

law ; that interpretation would be conclusively negatived by the fl 
fact tliat the consular jurisdiction in Turkey was maintained. 
The word "system," which in the English official vereion 
replaces and indeed accurately translates the word concert of ^| 
the French text, ts a well known term of diplomacy for a group 
of stfites hound together by some tie of connnon policy ; and 
what common policy wjis here intended appears from the 
engagement to consider any act tending to violate the in- 
dependence or territorial integrity of the Ottoman empire as a 
question of general interest. Russia and Austria had, from the 
seventeenth century, been left to settle their differences with 
Turkey and to encrtwich on her with only occasional interference 
by any of the other Cliristian powers. The principle which fl 
since the Peace of Westphalia had governed the intei'national ^^ 
politics of central and western Europe, and after the admission 
of Russia the relations of the other Christian powers with her 
also, namely that any alteration of the map is a matter of 
legitimate interest even to the remotest member of the state 
system, had not l>een extended to Turkey, but was now to be so. 
The effect of that extension was seen when the powers regarded 
themselves as entitled to require the treaty concluded by 
Russia with Turkey at San Stefano to be submitted for revision 
to the congress of Berlin. As to the independence and 
territorial integrity of the Ottoman empire, they would stand 
after the settlement at Paris on the same level as the respect 
which the Christian powers profess to feel for the independence 
and territorial integrity of one another, except so far as the 
clause by which the Christian sovereigns guaranteed in common 
the strict observance of that respect would have placed it on a 
higher level. But that clause must be considered as obsolete 
since the events of 1877 and 1878, which amounted to one of 
those revolutionary changes of circumstance by which guarantees, 
concluded as they always are with reference to a certain state of 
things, are swept away'. 

' TTiis is al-so the opinion of Professor Holland : The European Concert 
in Ike Euslem (^uention, p. 245. 
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The form of i-ecognising a new member of the hiternational 
society is usuaJly the dt\faHo one of entering into (liph)inatif 
intercoui'se with it, by mutually accrediting and receiviiifi; 
diplomatic agents, or by signing with it a treaty, like tfiat 
by which France came to the assistance of the T/tiited States in 
1778, or a pulilic Act, Hke tlie Geneivil Act of the African 
Conference of Berlin, by signing which togetlier H'tth the Congo 
State that st-iite was recognised even by those of the signatories 
which had not previously concluded treaties with it. In the 
i'asL- t)f Rumania and Servia, where states were created by 
congresses at which thev were not present and the treaties 
resulting from which thev were not called on to sign, what was 
done at the congressox merely amounted to putting on record the 
will of Europe as represented by the great powers, and obtaining 
the consent of Turkey to her dismemberment. The actual 
i-ecognition of the new states had to follow by accrediting 
diplomatic agents to them, and the diH'eient powers delayerl to 
accredit any to Rumania till they received such proof as they 
respectively deemed suHicient of her willingness to fulfil the 
condition of religious toleration. 

In no case does the new state make to the recognising states 
an express declaration of its intention to be bound by the rules 
or principles of international law. Those therefore who lay it 
down that it is only by vu'tue of its consetit to international law 
that a state is bound by it, ai-e obliged to infer that consent 
from incidents in which we may lie sure that nothing of the 
kind WHS thought of when they occuixed. Practically the 
obligati^m is always assumed to exist, and it is therefore more 
I'eaiionabit; to eiupiire what is its source than to strain inferences 
in order to prove that it has been admitted. The source is in 
our judgment iwt far to seek. The new state cannot, if it 
would, staml isolated, and since it shares the benefits of lining 
in a society with other states it must accept the laws of that 
societ\-. The action of a state is the action of the men who 
comjjtisc m- govern it, and there is not in natural justice a right 
for men to sink their individual responsibilities by forming 
associations at their free pletisure. The right of as.sociation can 
only exist wlicll fenced by such regulations as the society in 
which it is enjojetl finds to be net«ssary for its protection, and 
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iniemational law is the body of regulations by which the soi-iety^ 
of states fences the right of men, living in inevitably clase con- 
tact with one another, to associate themselves in states. 

The only other point to be mentione*! in connection with 
the admission of new states in general is that the recognising 
powers must respectivclv be satisfied that the new state gives 
sufficient promise of stability in its government. No power 
would willingly try to weave ties with a rope of sand. 



The Recogmtion of the Belligereiwy of Insurgents. 



Wii have now to consider more particularly the mode of 
origin of a new state which has been noticed above in the 
sixth place, separation by insun-ection from some state of the 
international society, In that case a stage is often interposed 
before the recognition of llie insurgent botly as a new state, 
namely its recognition as a belligerent, that is the recognition 
that between the insurgent body and the old government a war 
is proceeding during which the interests of foreign states and 
their subjects affected bv it must be dealt witli on the same 
footinji as those of neutrals in a war between recomiised states. 
In the beginning of any insurrection the subjects of foreign 
states may suffer loss or inconvenience, and it may be necrcssary 
for those states to make it-presentations on their behalf to the 
recognised government of the country in wliich the struggle 
takes place, but they must do so as to a government with which 
they are in amity, and with due consideration for the practical 
difficulties with which it may have to contend. If the insurrec- 
tion actjuires consistency, then, since the subjecbi of foreign 
states and their property requiring protection may be found 
within the lines of the insurgents as well as within those of the 
government forcres, it may be necessary fo)* those states to have 
some kind of communication with the authorities among the 
insurgents. Thus the foreign consuls in the Confederate States, 
nominated liefore the outbreak of tlie American civil war, 
continued to exercise their functions dm-ing its. ?^,rogrt;ss ; and 
England nominated consuls to the v?yjijg^y South American 
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itpublics eighteen months before the earliest recognition of any 
of them as a state'. Such proceiidinj^ arc measures of business, 
(jujte distinct from political recognition, and if the insurgent 
authorities impede the exercise of consular functions in the 
hope of ha.stening political recognition they have only to blame 
themselves for any inconvenience whidi tliev or their cause may 
suffer in consequence. Beyond this the duty which noruiaily 
lies on foreign states not to intervene in the internal dissensions 
of a friendly state makes it their normal duty not to go without 
necessity, and that principle applies etjuallv to I'ecognition of 
fjelligerency and recognition as a state, though the necessity 
may arise earlier foi- the one than for the other. 

Taking first a recognition of belligerency, we nmst observe 
that although we have been led to speak of it bv the case of an 
insurrection aiming at separation, what ha.s ttt be said on it 
applies equally to the case of an insurrection aiming at a change 
of government in a state from which it is not desii-ed to separate. 
Tlie normal justification of a recognition of bclligeruncv re<|uires 
that there shall be a real war, tliat is a contest carried on witfi 
the dimensions and by the methods of war and not by the 
methofls of savagery, and further that the recognising state 
shall have been brouglit into contact with that war, that is that 
it shall be under the necessity of taking some line of action 
involving either its recognition or its non-recognition. Other- 
wise the recognition would be gratuitous, therefore offensive to 
the old government, and sure to be repi-esented by it as aiding 
the insurgents bv its moral effect. 

The Hungarian rising of 18^9 was a real war, but cairied m\ 
by land only, so that only countries with conterminous frontiere 
could naturally be in contact «ith it. Russia intervened in 
favour of Austria, and a coimter-interventioti by other powei's 
might thereby have been jastified, but England or France would 
not have been justified on general grounds in declaring Hungary 
to be a belligerent, and they did not do so. Where there is 
a conterminous frontier a foreign state will seldom fail to be 
under the necessity of taking some line involving either the 
recogniti(ni or the non-recognition of belligerency. The recog- 
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niticm would mean that neither party should be allowed to 
make the forei^ territory a base of operations, and that the 
forces of either part\' cro.ssiiig the frontier should be disarnred 
and interned, Tlie iion-retojfnition would nieuii tluit the old 
government, as a friend harassetl by disorder, might make the 
teiTitorv a base of openitions i)iit the iiisurf^ents not, and that 
insurgents crossing the fiontier should be disarmed and interned 
but not necessarily government forces. Thus Austria and Prussis 
ai'e driven to choose in case of an insurrection in Russian Poland,] 
and France is dri\'en to choose in ease of an insurrection in Spain. 
When the war is caii'ied on by sea all maritime powers are con- 
tinually plaeed under a similar necessity of choosing, by the very 
action which they t>ike, whetiiei- or not they ^^ill recognise the, 
insurgents as belligerents. If the insurgents bring prizes into] 
their ports, recognition will mean that the lawfulness of the 
captures nnist not Ik- disputed, but that the captors must submit 
to the regulations made by the foreign state in question as twj 
such use of its ports, while non-recognition ^vill moan that the] 
prizes may be taken from the captoi-s and restored txs the pro- 
ceeds of robbery. And neutral ships and goods may be aflfected 
bv either of the contending parties in the various wavs in which 
tliev niv liable to be affected under the laws of war. If again 
the old go^ernuient tries to elude the laws of war by closing to] 
<'onnuerce, as an act of domestic sovereignty, ports not in its 
power but occupied by insurgent.s, the submission of foreign 
states to such closure will be a refusal to recognise the belli-J 
gereucv, and their refusal to submit to it will be a recognition 
of the belligerency. "In 1861, New Granada being in a state 
of civil war, its government announced that certain ports woidd 
be closed, not by blockade but by order..,.,. Loi*d John Russell 
[British Foreign Secretary], speaking upon the subject, said 
' that it wa.s perfe<'tly competent to the government of a country 
in a state of tranquillity to say which ports should be open to 
trade and which should be closed. But in the event of in- 
sim-eetion or civil war in that country, it w(»s not competent for 
its government to close ports which were de facto in the hands 
of the insurgents, and that such a proceeding would be an 
evasion of the international law relating to blockade'.'" In 

' Hallj § .5 J p. 37, quoting llatisardj clxiii, 1646. 
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1885 Mr Bavard, Secretary of State of the United States, 
similnrlv refused to acknowledge the closure of certain ports 
in the possession of insurgents, which hail Iwen declared by 
Colombia, tliat is New Granada under a changed name^ 

If when one couise or the other must be taken, whether in 
an exelusivelv land war or in one waged also at sea, the choice 
nmde is in favour of recognising bellifrerenev, and the recognising 
power gives the insurgents no more aid than that which thev 
indirectly derive from such recognition, it eainiot be accused of 
intervention in any sense in which that term Cannes eondeni- 
luitjon, and the old governiuent is not entitled to take otf'ence. 
Tliat gOA'ernuient, besides its chance of sharing in the indirect 
l>euefit, will at least be relieved from all doubt aa to its responsi- 
bilitv for the acts of the insurgents. If the choitx" had been 
made against the recognition of belligerency, the old governmeTit 
would probably on the whole have derived the gi'eatest indirect 
benefit but would not have said that there was an inter\entioii, 
though that name w<nild liave been better deserved than in the 
opposite case, because the foreign state would have shut its 
eyes to the fact of there being a real war and have treated 
combatants as rioters or pirates. The truth is that in the 
circumstances supposed the normal duty of non-intervention 
in the internal dissensions of foreign countries dictates neither 
the one choice nor the otlier, Ix'cause each has the practical 
effect of intervention even though not intended as sudi, and 
the foreign .state is free, so far as that duty is concetiied, to 
consult its own interest and the general political good of the 
world. 

In some cases the govennnent against which the insurrection 
i.s directed relieves other powers from the necessity of choice by 
dealing on the footing of war with some part of the situation 
which affects those powei-s. This happenetl when in 1861 the 
coast of the Confederate States was declared by the United 
States to be clo.sed to counnerce, not only by a domestic older 
as in the cases of New tiranada or Colombia €|uoted above, but 
by a regular blockade. "I, Abraham Lincoln, president of the 
United States," said the proclamation of 19 Apnl IHCl, "have 
deemed it advisidile to set on foot a blockade of the pi)rts 

' HaH, liK. rit. 




within the states aforesaid in pui-suance of the laws of the 
United States and of the law of nations in such c-ase provided." 
After this tlie nmritiine powei-s of the world had no alternative 
but to subiiiit to a war measure taken in the prosecution of a 
war otherwise notorious, and thev did so, but the inevitable 
consequence was that the Confederate States, whose Ijelligercncy 
was thus recognised by their opponents, became entitled tu the 
whole range of tlie powers enjoyed by a belligerent iu maritime 
war. The British proclamation of neutrality was dated oti 
13 May, and would perhaps have been justified even without 
President Lincoln's pntdamation by one whidi ilie president 
of the Confederate States had issued on 17 April inviting 
applications for letters of marque and reprisal, under which an 
immediate commencement of maritime war might be expected. 

We liave said that, so far as the duty of non-intervention 
is concerned, a foreign state is free to consult its own interest 
and the general political good of ihe woi-ld tu deciding whether 
to recogtiise a-^ war an insurrection wliich is reatly war and 
touches it. It remains to be considered whether in sucli a 
case a foreign state is ncjt bound by a duty of another kind 
to recognise the Ijelligerency of the insurgents. Vattel and 
Bluntschli hold that civil contests in which each party acts 
as a state uuist be treated as wars between independent states, 
and although their arguments are drawn from the ferocity which 
would be introduced into such contests if prisoners were executed 
as rebels, their languiige leaves no doubt that they did not 
intend to restrict their doctrine to the treatment which the 
opposing parties must extend to each other. Evidently they 
looked on the position of insurgents carrying on a real war 
as a ijuestion of public law, the answer to which must be one 
and the same for the international branch of public law, and 
therefoi-e for foreign states, as for the domestic branch directly 
affecting the parties'. Rivier, on the contrary, holds foreign 
staters to be quite free in their choice as to recognition of 
belligerency : ?7.y jjeinvtit reamnaHre nuj' inxurges le varoctere 
<If bdVif^'t'iautfi. S''ilis ie font, et nciilemciit jmitr iriuf fjiii k Jbnt^ 
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la guerre civile est (i.fnimuln' a la g-nenr entre Etati^. Hall 
admits that it would be " inhuman for foreign states to capture 
and hang the crews of Harships as pirates; humaiiitv requires 
that the iiicnihei's of such a community [as we are considering] 
shall be treated as belligerents, and if so there must be a point 
at which they have a right to demand what confessedly must 
be granted..., But the obligation. ..flows directly from the moral 
duty of liiiman conduct, and in the case of foreign states from 
that also of not iuHicting a penalty where there is no right 
to judge; it has nt>thing to do with international law. A.s 
a belligeivnt cnunnuuity is not in itself a legal person [does 
not this beg the ijuestion.'' J. W.J, a society claiming only 
to be belligerent and not to have permanently established its 
independence can have \w rights under that law-." Elsewhere 
Hall says that "theoreticallv a politically organised connnunity 
enters as of right into the family of states, and must be treated 
acconling to law, as soon as it is able to sIhjw that it possesses 
the marks of a state'.'" His view therefore is that recognition 
of belligerency cannot be claimed as of right imtil recognition 
of independence can be so claimed, when t!ic les.ser claim will 
of comse be includetl in the greater. As itgards practice, in 
1779 the Dano- Norwegian government deliveretl up to England 
some merchant vessels of whieh the United States squadron 
imder Paul Jones had matle prizes, and which had been sent into 
Norwegian ports. (Compensation was demanded by the States, 
which argued that during a civil war a foreign state which 
docs not take one side or the other " must allow to both 
the contending parties all the I'ights which public war gives 
to indei>enf!eiit sovereigns." And "the claim against Denmark 
was ke|)t alive bv intermittent action until 1844', and does 
not appear to have been ever formally dropped*." We think 
it must be said that a right of in.surgenth to claim the recogni- 
tion of their ijelligerencv as distinct from the recognition of 
their independence has not yet become a legal one, either by 
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the consent oi' approved authoiities or by custom, though nnich 
may be said for it on the ground of reason when even those , 
who deny its legal fharacter cnti represent the consequences, 
which miglit follow from its refusal as being inhuman. 

It has been said that some l)elligerent rights may be allowed 
to insurgents while refusing others, and an instance of a partial 
i-ecognition of belliffcrencv may lie given in the conduct of 
the British government with regai-d to the rising of the 
congressional party in Chili against President Balmaceda in 
1891. The insurgents had possession of certain ports, and 
though their strength was mainly in the fleet, which had taken 
their side, the substantial character of their uiovemeut, which 
was ultimately successful, cannot at any time have been doubted. 
They proclaimed a blockade of Valparaiso and Iquique, and the 
diplomatic repi-esentatives of Great Britain, Germanv, France ^^ 
and the Unitetl States protested against it : Mr Kennedy to^^f 
Loixl Salisbury, 22 January 1891. But the Foreign Office, 
on 2i January, infonned Messieuis Smith and Service, British ^A 
shipowners, by telegraph that "assuming effective blockade to ^| 
exist, escort through it cannot be given.'" "^Fhe insurgents did 
not enforce their blockade Jigainst foreign ves.sels, but in February 
the British admiral Hothani i-eeogni.sed the right of the in- 
surgents to capture foreign vessels for the carriage of contiaband 
of war, and the representatives of the other powers seem to ' 
have acquiesced. Yet Great Britain declined to accept the I 
Chilian government''s repudiation of its responsibilitv for the I 
acts of the insui-gent fleet, and to put the Foreign Fnlistnient ! 
Act in force in British ports'. Of course the lawfulness of a I 
partial recognition of belligerency, if aibnitted, will he a decisive 
argument against tiie existence of a legal duty to recognise 
belligerency. 

The great degree in which a recognition of insurifcnt belli- 
gerency depends on the judgnjent of the recognising state, 
which must lie passed at least as to the existence of a real 
war even if it should be held that tliere is no option where 
such existence is clear, makes it iiighly expedient that the 

' Kev. l)r Lawrence on Recognition nf Hftltyerfm'tf fnnxiiieriti in n-In/inu 
to Nimi/ Witrfiirf, in the Joiirfiiit of ffir l{<ii/ri/ I'tiifcii Si'rrin' hixtitiilinii for 
January 18!J7. i^imtitig Britifili Parliamentary Papers, lliile, liu. 1 (IHJG). 



recognition should be made formallv, as hy a declaration of 
neutralitv. Hall goes so far as to say that a formal noti fifation 
of some kind must ha issued', but this rloes not appear to be 
strictly necessarv. 

" Hec-ocfiiition of belligerency," says Hall, " when once it has 
been accorded, is irrevocable,'' on the ground of the new legal 
relations which it sets up as between the recognising state and 
third parties*. 



T^e Recognition of Neio States arising from Insunrct'ion. 

-^ When insurgents aiming at separation have established a 
state occupying a certain tract of territory with supreme 
authority and a good pri>spect of pei'inanence, the ijuestion of 
the recognition of the new state by foreign powei-s arises. ' They 
will find that intercourse with the local authorities, of a more 
regular and political kind tlian can be suppiiefi by the expedients 
i-esorted to during the earlier stage of the insurrection, is 
necessary for their interest and that of those of their subjects 
residing in the territory or trading with it. The new authorities, 
in the position which they have achieved, will probably decline to 
tolerate invgular expedients any longer, and the old government, 
being dispo.ssessetl in that part of its territory, will be unal>le to 
supply the need. In these circumstances the case of necessity 
will have arisen which, by depi-iving the recogniti<ni of all 
gratuitous charactci', will take from the old government all ^ 
reasonable ground for offence at it. It cannot Ije expectetl that 
foreign powers .shall wait till the old go\enntient has itself made 
such recognition, or even till it has withdrawn from all armed 
contest if there is no R'asonable chance of its success in that 
contest. - When the United States and Erigland recognised the 
Spanish Americ^ui republics Spain still niaintaiiied small forees 
at a few points in her vast former po-ssessions, but their recogni- 
tion was not further postponed by England exce])t in the case of 
one of them, and there ordy because of the internal instability 
of the new government. 

What has been said of tlie act|uisition of independence by 
' § r,, p. :{H. -i § .5, p. 37. 
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insuiTection will apply, mutatis mutandh, to the case of a semi- 
sovereif^d state shakiiij^ oW its tiependence on its sii])erior. It 
has l)fen said abo^e that between two states so related to one 
another war is theoretically possible, aiid^ if the movement is 
not luadle hy inrlivitliinl insurgents but by the dependent state 
in its corporate organisation, there can be no more question 
about the i"ecognitioii of its belligerency than there is when two 
independent states go to war with one another. In such a case 
a state of international law, though a semi -sovereign one, has 
made war, which it can do, however it may be under a con- 
tractual obligation not to do it. If the issue of the contest 
should he favourable to the once semi -sovereign state, the re- 
cognition by other states that it has achieved independence or 
full sovei'cigntv will be subject to the same considerations as 
have been explainecJ for the case of an ordinary insurrection 
aiming at separation. 



Cont'tnmtij of States through Chatigrs of Government. 

The government of a state is distinct from its person, it is 
only the agent of the state person, and according to modem 
views this is so even when the head of the government is a 
monarch in who.sc name treaties, declarations of war or neutrality, 
and othei" acts of international life are made. Consequently a 
state preserves its continuity, and its engagement's and obligations 
towards other states, as vv^ell as theiis to^v ards it, remain unaltered, 
notwithstanding a change of government even so I'adical as one 
from a nionardiv to a republic or converselv. It is rather by an 
application of this principle than by an exception to it that if a 
monarch assumes a higher title, a.s if a gi'and-duke should take 
the title of king or a king that of emperor, he does not thereby 
raise himself in the scale of international precedence. The rank 
of a state is part of its relatitm to other states, and without their 
consent is not aflfected by a change of internal designation. 

W^hen a change of government is eftected by violence, a 
reasonable tjm ij^jnust be allowed to other states for judging 
of the stability of the new government, before accR'diting 
aud)as8adors or other diplomatic agents to it or receiving them 
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from it. In this point the principle whidi is adtnittt'd as to 
recognising a new state ap]>iies ecjiialiv to recognising a new 
government. Re\<)Uition might be followeH bv iounter-!*evolu- 
tion, new engagements pretnatiirely cuntnu-ted might Ix' re- 
pudiated, and the fontinued existence of old engagements 
prematinely auicelled might Ix; aswrted. In the meantime 
uecessaiy non-political business may be carried on, diplomatic 
representatives remaining nt their posts or leaving them in 
the charge of agents of lower olKeial rank. Even political 
business may be carried on through the stage of negotiation,, 
though if the result of the negotiation were endiodied in a treaty, 
exchange of notes, or other binding form, that would amount to 
a i-ecognition of the new government, and such a step would not 
be taken until the foreign power was satisfied of its stiibility. 
Thus on the fall of the inonHrchy and the proclamation of a 
republic in France in 179iJ, the British ambassador, though not 
accreditwl to the new governineiit, wa.s not at once withtlravin 
from Paris, and a French anibassador remainetl in London until 
he was dismissed upon the execution of the king, on which 
France declared war, breaking off the political negotiations which 
hatl been proceeding without a recognition of the republic. 



( (utti/tiiity (jf Staien through Changes of Territory. 



When a province is cetletl by one state to another, the 
continuity neither of the transferor state nor of the transferee 
is utlected. The treaties of eacli normally remain in force, and 
will operate in futmc for and otdy ftn* the respective territories 
as newly arraiigetl, though the transfer may amount to so great 
a change of circunistances that a particidar treaty, still applying 
in the letter, can !x- lut longer regarded as applicable in fact. 
Thus it is conceivable that a state wliich had guaranteed, or 
joined in collectively guaranteeing, the neutrality in- inviolability 
of anotiier state, might be so reduced in strength by the loss of 
territory that the [jei-fonnanee of its guarantee could no longer 
be fairlv ex[)ectetl from it. On the same principle, when a state 
is extinguished and its territory incorporated with another state, 
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the continuity of the Hiinexing state aiitl the oblij^ation of its 
treaties are iinaff'octe<t, and the tix'atic?s of the extinguished state 
fa!l to the fri-ound. 

So far as the interests of individuals may be affected by a 
treaty of the transferee or annexing state on the <jne liand, or by 
one of the transferor or extinguished state on t!ie other liand, 
since each is the treaty of the state and its consequenceis to ^| 
individuals air onlv incidental, the population of the transfeired 
or annexed territory will lose ijoth the benefit and the burden 
of the treaties of the transferor or extinifuishcd state, and will 
gain the benefit and come under the buiden of those of the 
transferee or annexing state. Thus a treaty of 17()0 between 
Frant"e and Sardinia, relative to the execution in either country 
of judgments rendered bv the courts of law of the other country, 
is now o]>erativc in favoin- of the execution of French judgnient.s 
throughont Italy, and in favour of that of the judgments of all 
Itahan couits in France, Thus also " on the incorporation of the 
kingdom of Hanover in the Pnissian monarchy, in 1H6(>, the 
Hanoverian treaties of amity, commerce, navigation, extradition, 
and copvTight ceaiied to exist. They wei'e replaced by the ^ 
Prussian treaties on the same subjects'."" It is said that on the ^| 
incorporation of Texas with the United States England and 
France hesitatefl to admit that their conniiercial treaties with 
the former had fallen to the ground. If that is so, at least the 
objection, which may have !>een founded on n failure to perceive 
a true incorporation through the veil of a quasi-federal union, ^^ 
was not pressed ; and on the annexation of Madagascar by ^| 
France, both F.nglaiul and the Fiiitcd States adniittwl without 
difficulty that tiiev could no longer chiim the benefit of the 
Malagasy tariffs which had lieen aiTanged by conventions ivith 
them . 

There is a class of treaties called transitory or dispositive 
which may seem to be an exception to the ride that the treaties 
of the transferor or extinguislied state cease to operate in the 
ceded or annexed territory, liut which may as easily be repre- 
sented as not being i-eally an exception. These are treaties 
which dispose of or alxnit things bv transferring or creating 
rights in or over them, as a deed conveying a field or granting 
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a right of way over it disposes of or about the field bv trans- 
ferring the property in it to the purchaser or creating the right 
of way over it in the grantee. Siieh are treatiL^s of eL*.ssion, by 
whieli the .soveivignty irr a territory is transferred by one state 
to another, and tfmse by which a territory is subjected to a 
servitude or easement, as the treaties of 1H15 by which iiortliern 
Savoy was declared perpetMall\' neutral, tluis creating in it a 
servitude of neutrah'ty in support of the neutrahty of Switzer- 
land. Documents of title of tliis class, whether in pri\ate or 
in international law, are calletl transitory, l>ecause their effect 
pjLsses over {trntmt) into and forms a part of the Ixxiy of 
rights concerning the thing in tjuestion, so that it is possible 
in subsequent dealings to start from that body of rights as 
a fact, without being obliged always to refer to the tlealings 
whicii created it, as it would be necensary to refer to an 
oixlinary contract every time that its performance had to \}c 
clainie<l in a fresh ca.se. But the term is n Ijad one, Ijecause 
the associations usually connected with the word " transitory ^^ 
cause it to suggest a Heeling character for documents of which 
the operation is really the most permanent, and the best term 
to use is " dispositive." Now a transferee or annexing state 
takes the tei-ritory as it stands, that is, subject to all the rights 
which have been impressed on it in favour i»f thiivl jmrties by 
the treaties which have disposed about it ; and by virtue of 
this possibility of looking only at the rights as they stand, 
without going behinfl them to tlie documents of title, dis- 
positive treaties may be representetl as not being an exception 
to the general rule. Rivier says that *' the successor can 
denounce the servitude, for treaties esbiblishing servitudes nmst 
be I'anged among those which, although dispositive, are con- 
sidei"ed as concluded rebus sic staiftibiui^.''^ This however seems 
too wide a proposition. It would have to be shown that the 
interest of third parties whicli the servitude was intendtil to 
secure had cea.sed to e.xist in conset]uenee of the change of 
.sovereignty over the territoiy whiclr it affected, and it would 
be diHicult to show this in such a ca.se as that of the Swiss, 
and European because Swiss, interest secured by the neutrality 
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of northern Savoy, which we must therefore hold to be obligatory ' 
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The print'iple that a tnuiMferred jnovince is taken as it 
stands leads to the eonclusion that it imist continue to bear 
its provincial debt. The transfer does not change the security 
for that debt, nor would it he just that it should do so, the 
loan having presumably lieen contracted tor provincial pu)-poses. 
As to the general debt of the state which loses the pro\Tiice, 
the maxim ffir v'nii.t has usiialh' preventwl the actjuiring state 
from assuming a part of it proportioneil to the resources of the 
transfened teiritory, and this has lx;en justified on the ground 
that at the end of a war the financial relations between the 
states concerned are settled in fixing the amount of the in- ^^ 
demnity exacted by the conquenir. There have however been ^| 
some recent exceptions. In 1860, Italy, annexing a part of ^^ 
the Papal States, took on herself a part of the Papal debt, n 
by an arrangement which was made with France because the ^^ 
pope declined to give any kind of sanction to the dismember- ^^ 
n>ent of his temtory ; and in 1H(5() Prussia, on the annexation ^ 
of Sloswick-Holstein, assumed a part of the debt of Denmark. fl[ 
The funilholders have no legal claim on the acquiring state ^^ 
beyond the part of the debt, if any, so assumed, unless their 
contract ga\e them a specific security on the revenuen of the 
ceded province, or on state pi"0]>ertv in that province which 
pas.ses by the cession. They nmst look to their debtoi', whose 
continuous identity is neither extinguished nor shifted bv the 
cession. 

Hut as to the nmral claim which may exist where a cession 
seriously cripples the ability of a state to nicet its general debt, 
as well as the legal claim existing where the revenue of the ceded 
province or projyerty passing by the cession has been given as 
securitv, it will be well to refer to the views expressed on behalf 
of the United States on the termination of the war between 
Chile and Peru, the former ceding to the latter territory rich in 
guano aird nitrates. Mi' Fi-elinghiivseti, Secretary of State, *vrote 
to Mr Phelps, the Thiitcd States minister in Peru, 25 August 
1883: "It seems to Ijc essential to a just and la.sting peace 
either that Peru should he left in a condititm to meet obligations 
towards other go\ernnients whicli were lecogniseil prior to the 





war', or which may be legitimately established, or that if Chile 
appropriates the naturai resourt:es of Pcni as c-ompcnsation for 
the expenses of the war, she should recognise the obligations 
which rest upon those resources, and take the property with a 
fair determination to meet all just incumbranees which rest upon 
ivr And a^ain, on 29 December 1H83 : "ITie opinion of the 
United States heretofore has been that as the foreign obligations 
of Peru, incurred in good faith before the war, rested upon and 
were secured by the protlucts of her guano deposits, Chile was 
under a moral obh'gation not to appropriate that security without 
recognising the lien existing thereon-'.'" There was perhaps no 
necessity to qualify the obligation as moral, where the guano 
deposits had l>een pledged as setauity. 



The Eucthiction q/' SUUen. 



A state may cease to exist either by voluntary arrangement 
or by conquest. 

The constituted authorities of a state, whether its executive 
government or a botJy in the nature of a parliament, must he 
considered as having their various functions entrusted to them 
in order that they may lie exercised in carrying on the state as 
it exists and not in extinguishing it or fundamentally altering 
its chartu'ter ; and it is therefore impossible tJiat the extinction 
of a state, or even its union with another state on terms involving 
the loss of its separate existence as a state of international law, 
can ever be effected by voluntary arrangement in a constitutional 
manner. This is so, even when the extinction or union is voted 
by a parliament which for all purpo.ses comprised in caiTying on 
the state as it exists is regarded as omnipotent. The extinction 
or union may however have a moral sanction from the approval 

' Tliist allusion is perhaps explained by the follnwinff : " In trenty of 
peace bttHeeii thtlf and I'erti jirovisiim niu.st be made for refOfJ-iiitioii by 
t'hile of Landrenti's tltiim aa a prior lien uprm any territory which I'oru 
may l>e required to cede to t'hile." Mr Blaine, Seiiretary of State, to 
Mr liiirlliut, 4 Anitfust 1801 : 1 Whdrton 359. 

'J 1 Wharton 948. '^ II,. 3.50. 



which the act of the constituted authorities effecting it meets 
with from the body of the people, and such approval may be 
most fonviTiciiijrlv iiijuiiffstrd by a popular vote, or by an election 
mi hoc of the parliament or other authority which bikes on itself 
to eff'ect the desired end, although it cannot lie waid that the 
mere notoriety of the popular sentiment will be an insufficient 
justification. I f the st ate J^extingujslied. as England, Scotland, 
apd Ireland have been rewpectivelv extinguished as states By^ 
their incorporate uuiou in the I'nited Kingdom, or Texas by 
her incoiporate union v\ith tike I'nittMl States, the pci-sonality of 
the community perishes with it, and, whatever forn; may have 
been given to the arrangement, there can be no real treaty for 
want of pei'sous to contract. The obsei'vance of any stipulations 
that may have been made can in such a case be only a matter of 
conscience for the govcntment resulting from the incoiporation. 
In estimating the conscientious dutv it will have to be remembered 
that the population of each incorporatect area will not necessarily 
represent the state which once existed in it. There may have 
been emigration and inmiigration, and even between successive 
generations on the same soil the moral unity will have been 
unpaired by the absence of a separate state tie as tlie connecting 
link. The new goverrmient will therefore have to act on a 
comprehensive view of the situation as from tinte to time it will 
present itself. Less freedom than this in dealing with stipulations 
from which, since there is no legal tie, there can be no legal 
release, would be incompatible with the nature of a moral Ixiing; 
and the parties which have sunk their own existence nmst be 
considered as giving the fuU attributes of a moral being to the 
state which they have set up in their place. If the uniting 
states only lose their separate characters of states of international 
law, as Austria and Hungary or Sweden and Norway, there may 
be a real treaty between them. 

The extinction of a state by conquest will take place when 
the conquering power has declared its will to annex it and 
has established its authority throughout the territory, any 
opposition still made being on the scale of brigandage rather 
than of war, and no corner remains in which the ordinary 
functions of government are earned on in the name of the old 
state. In this case as well as in that of voluntai'y arrangement. 
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and for the same reason, the constituted authorities, whether 
executive or legislative, to whom in this cnsc may be added the 
generals coiiiinandiug the troops, can give no legal sanction to 
^extinction, though the generals may contribute to the result 
and spare much sutt'cring to their own people by a capitulation. 
A sanction may be sought in a popular vote or the election ad 
hoc of an assembly, but it would have little value even morally, 
sini'c it would onlv i-egister the fact that rcjjistance had bec^mfe 
Jtaipeless. England proclaimed the annexation of the entire 
(iSerritories of the South African (Transvatd) Hepiiblie and 
Orange Free Stiite Iwfore their conijuest had in fact been 
completed, but the fixed resolve to complete it Inid Ix-en 
dcclaivd, and had been carried so far into execution that the 
final result was not in doubt. At the same time large tracts of 
country were in Bntish occupation in which the ordinary 
functions of government had to be provided for, all Transvaal 
or Free State authorities having left them, and in those circimi- 
stances it would have been idle to establish an administration 
for them, whether of justice, finance, or any other dejjartment, 
in any name but that of the Queen. The proclamation there- 
fore may well be justified, although it would have been unfair 
and improper to apply the penalties of rebellion to troops still 
holding out in the field, or to civilians assisting them outside 
the British lines. 

With regaiTl to the attitude to be adopted by third powers, 
a conquest, like the coming into being of a new state, is a fact 
which cannot he long ignored without offence to those in whose 
favour it occurs, yet which cannot be hastily forcetl on the 
acceptance of other members of the international society whom 
it may affect, ^fltese must have a reasonable time to ajjpreciate 
the facts allegetl, and to study them in comiection with their 
own rights ami interests, which may i-equirc some safeguaid or 
acknowledgment on the occasion. Thus a judgm ent has to be 

)a8sed which belongs to the political orgnns of a gtneniment. 

_a case were broug hj, before a couit of law wliich depended oji 

alleged thange -hi the international condition of a certain 

Here of territory, whether by the acquisition or extinction *)f 
state existence or even by partial cession, and whether the 
change alleged affected the state to which the court belonged 
WE. 5 
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{vf oiil^ foreignstMes^noevidciKX!, howej'er a)gei^^^^ could 
absolve the court from being bound by the jdesision of i^ 9wn 
government as to the change allegtsd. 

A state may ha extinguishetJ by a conquest made by severg 
powers in concert, as happenctl to Polmid in 1795 on i the 
partition between Russia, Pruis-'jia, and Austria. Or itdent 
liappen that different powers may seize witfiout concert difft^^l 
portions of the territory of a state undergoing extinction)^ 
France occupied part of the Khalifa's territory at Fashixla why 
his power was being destroyed by the British and Egyptians ai 
Omduniian, but he with some of his forces was holding out. 
In the latter case it seems impossible to say that the occupation 
of the capital, or of the larger part of the territory, so far 
completes the coutjuest as to give a title to the whole against a 
third power occupying another part. Hut in the instance 
mentioned, since the abandonment of the region by Egypt had 
never been complete and definitive, the title of tlie restored 
Egyptian government was superior to that of either England 
or France by conquest, and is the one which after the fall of the 
Khalifa was practically relied on and set up, while the incident 
with France was terminated in such a manner as to furnish no 
precedent for the case of concurrent but not concerted con- 
quests. 



Consequencea of the Extinction of a State. 
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Of the consequences which follow the extinction of a state 
some result simply from the continuity of the annexing stat^H 
before and after the annexation, or from the continuity of th^^ 
legal condition of the territory in all but what concerns the 
sovereignty over it, and as these con-espond to the consequences 
whicJi follow from a transfer of territory by partial cession, in 
which case a third continuity, that of the ceding state, is added, 
they have already been noticed in speaking of the Continuity of 
iState-s through t'hafige.s' of' Territory. Thus the treaties of the^H 
extinguished sttite fall to the ground, \nth the exception, ilH 
exception it l>e, of transitory or dispositive ones, but, so far as 
the interests of individuals are affected, the annexed population 
gains the benefit and comes undei- the burden of the treaties 'of 
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l^.|^ Oe annex j rijy st.at.p'. Thus also the annexing state takes the 

>*rritory as it stands, siibjec't to the servitudes which transitory 

dispositive treaties have impressed on it. And another 

lit, the same for the_ Jerritflxy_ijf ao-es- t i nguish e d stateita-ior 

^" 'Vde*! territory^ i s"~tiiat the law iif the land uiiit:h-t4«*Hges 

*^ ""titers — civil, criminal, and adiniiiistraiive-as— tiistmct— fcoia. 
he " 

BJif ' This is not undisputed, and tlie principal authorities are thus sitmmed 
}ttp by TJUmann, pp. 71, 72. "'llwre is," he says, "" a difference i>f opinion 
■bout the treaties of ccrnimerce, iiavigatinii, extradition, etc. of an annexed 
state. According to one view tliese treaties fall to ths grnuiul, like those 
of alliance ami political amity. According' to anotlier view ' tht» annexing 
state must consider itself hound liy all the conimereial and other inter- 
national conventions which bonrul the annexed state' (1 F. de Martens, 
SKi)). A third view holds a general answer to this questioiij foundwi on 
principle, to be impossible, and leaves the nature aitd scope of the 
convention and the concrete circumstances to decide." For the lirst 
opiuinn Ullmann quotes 1 Rivier 72 ; Hartmann'.s liwtitutioiwn dm 
Eurnpliinrhen ViUkerrevbU in Frifdvnszeilen, 1H74, p. Jl.l ; and Despagnet, 
§in. who thinks that the political and economical treaties of tlie anticved 
state fall to the ground, yet on the other hand that a specially agricultural 
anne.xing state could tiot claim thut its commercial treaties .should he 
applied to a chiefly industrial territory an!ie.\e<l hy it. For the third 
opinion the authority given is 1 t'alvo, § 08 ; and a reference is addc<l: to 
Illunt«<:hli, §50, who says that "the rights and obligations of an annexed 
state pass to the state which annexes it, whenever their maintenance is 
possible and can be reconciled with the new order of things." This 
Ullinatin regards as much too eljistic a limitation, but 1 do ntrt find that 
for himself he says anything more definite than, after enumerating a.>< on 
p. HO, above, the Hanoverian treaties which were hehl to cease on the 
incorporation of Hanover with I'riissia, that "all treaties of tliat kind 
ought not to be treated alike." Max Htiber, § .ili, declnres himself frankly 
for the first opinion, and so does Hall, §29, p. 105; nor does tlie point 
seem to us to admit of nuich diniht. Every international treaty supjwses 
iateniational persons iis parties to it ; the annexed state has ceased to be 
such a person, and the annexing state, as we shall see, cainiot lie regarded 
as continuing its person ; and the third opinion encounters the further 
difficulty that it furnishes tio meaits of authoritative decision in any 
particular case. A like incurable vagueness may be objected to Despagnet's 
limitation of the application of the commercial treaties of the annexing 
state to the ainiexed territory, not to mention that it would enrourage 
raising cjucstions on the occasion of insignificant geographical acce.-^sions. 
Tlie treaties r»f the annexing state must apply, subject iji sufficiently grave 
to be denounced as wholes, and not merely for tlie territory newly 
brought under them. 
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petiticn li ppmning J ipaltered until the new master, by exp: 
legislation, eitht'r modifies it in detail or replaces it bv-tlke la' 
oF hK^p3valt\ricr TTuTiTrere arecofisetiuences of a more complex 
imturc which demand treatment in a separate section. 




State Succession : General. 

The title by conquest has its base in the force by whicl 
a thing or a tract of land is seized, and by which the actions 
of a population are controlled. But it mast always have bee^H 
felt that the title so gained cannot be limited to the exten^^ 
covered by the de fucio basis. The incorporeal rights of the 
displaced government, and the allegicUK* of its subjects who 
are outside the annexed territory but maintain their connection 
with it, are claimed by the conqueror although they etude 
seizure by him. Nor could it be satisfactory that the rights 
acquired throtjgh the extinction of a state by conquest, having 
so much in common with those acquired by a partial cession of 
territory, should be placed baldly on a de facto title not existing 
in the latter case. Hence has arisen the idea of the succession 
of state to state as an institution of international law com- 
parable to succession on death as an institution of private law, 
each bringing under one liead a number of relations of property^— 
and obligation, and applying to them rules not found elsewhen^B 
but arising from the point of view peculiar to the institution. 
The existence of such an institution in a concrete case is set up 
by some investitive fact, as the death of the ancestor investmg 
the heir, or the conquest or cession investing the act|uiring state, 
and in that way justice is done to whatever of a dejitcto natiu^^^ 
may He at the base of the title, while the variety of the ia^H 
vestitive facts in the eases of conquest and cession affoi-ds play 
to the varieties of which the institution is susceptible. The 
itsemblant-es and differences of those cases have already been 
glanced at. To pvit them more fully, the points of resemblance 
are the change of sovereignty over the acquii-ed territory, the 
continuing and unaft'ectetl identity of the acquiring state, and 
the continuing and unaffected legal condition of the acquired 
temtory && a field for modern civilised life. The point of 




difference is that in the milder case the ceding state is there 
to assist in shaping the succession, while in that of con(|uest the 
succession must shape itself as it can, subject to the duty of 
not interfering with the continuance of modern civilised life in 
the kerritorv. 

The Roman idea of succession on death in private law was 
the continuation of the deceased's jwrson by the heir, and it 
was boiTowed by Grotius without modification as the idea of 
state succession. Haeredit permfmm, he says, quoad dominii tarn 
puhlic'i fjuam prh'iiti contiiiuirtrtMU'm, pro cadem cciimt'i cum de- 
fimcti personuy ctrti cut Jurh^. This occurs in a chapter not 
dealing with hereditary succession in a monarchy, hut with the 
question qunmlo imperia z'd domhi'm dcahumt. Jiut that the 
successor state, coining in with its omu notions of government 
and with freedom to apply them, cannot properly be considered 
as continuing the person of the displaced state, was seen as early 
as by {'occeji, who wrote in iiis commentary on Grotius: 
Negamus in auccestiioiiibiis rvg-itorum nucvenHons jK'rsonam pro 
endan cewteri cum persona d€fundi\ The true doctrine there- 
fore seenis to be that of Max Huber, who, recognising that his 
point of view is the same as that of Coccejt, writes thus : 

"The nntion of succession is a. general one in law, ami belongs 
exflusivoly iieitliLT to private tior to public law. Siiceessloii is substitution 
plan ciiDtiiiuatioii. 'llie successor steps into the place of tbe predece-ssor 
and contitiiics his rights ami ohlig:atious ; ao far the sucurasioiis of private 
and piibliu law ajfree. But mo now have to distinguish Iwtwwn tliose 
kinds of succession. A civil succMsor who stepis into the place of his 
predecessor steps into his rigVite and obli^tions aa thoug'h be were liiniself 
the predecessor. That is the ujiiversal succession of prii'ate law in the 
llonian sense, at least according to the prevailing doctrine. But the 
successor of international law steps into the rights and obligations of his 
predecessor as thoiiffh they were his owri.......fitate succession fs substitu- 
tion plnii continuation ijuuud Jura, not (juoitd tirjiuwlitiir*." 



State Surcesdon: Persons. 

The first application which we shall make of what we 
conceive to be the true dt>ctrine shall be to the effect which 

* Grotius, 2, 9, 12. 

' Quote<i by Max Huber, Me StaatenSuccemion, Ijcipzig, 1898, note 42. 

» Max Huber, u. s., §§ 28, 26. 



state succession has on the allegiance or nationality of the 
persons inhabiting the acquired territory or in one way or 
another connected with it; in other words, the question of man 
as an object of state succes-sioii. 

It cannot be doubted that the nationals of an extinguished 
state who continue to reside in the territory, or who, not being 
within it at the moment of the change, return to it for any but 
a temporary purpose, become the subjects of the new govern- 
ment. They do so by accepting its rule and protection, even 
if the succesftioM did not of itself comprise them among its 
objects. But what of the nationals of an extinguislied state 
who were not within its ten-itory at the moment of the change, 
or leave it after the change without any undue delay, repudiate 
any tie to the corK]ueror, and do not return to the territoiy 
except for the removal of their goods or some otlier such 
temporary purpose P)» The decisive consideration appeal's to be 
that allegiance is a purely personal tie, and therefore cannot l>e 
claimed by the successor state, which is not identified in pei-son 
with the extinguished state, mei-ely on the gi'ound that it was 
due to tlie latter. If tlie individuals in question do not get 
themselves naturalised elsewhere, they can have only the legtd 
position which the state in which they reside gi-ants to resident 
aliens, and suc5i an international position as dc])ends on re-sidence. 
That dfiuintitto capitis they cannot avoid. But this view has 
not always been taken. Rivier says that the rule that the 
nationals of a conquered state become the subjects of the 
conqueror, and can be treated by him as such notwithstanding 
that they have become naturalised elsewhere, was anciently 
practised in all its fulness, as by Fnince under the fiixt re])ublic 
And he (piotes the case of the Count von Platen-Hallenuuud, 
a Hanoverian who emigrated on the conquest of his country by 
Prussia, and who was nevertheless found guilty of high treason 
in 1868 by a Prussian court, a judgment condenuied by Zacha- 
riae and Neumann. But, as he points out, this precedent was 
not followed in 1869, when some young men of Frankfort, 
also conquered by Prussia, who had naturalised themselves in 

' But on the annexation of the republics of Mulhonse and Geneva 
inhabitants were allowed to fivoid becoming Freiidi <iii condition 
emigration. Cogordaii, p. 291. 
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Switzerland in order to escape military service, were expelled 
instead of being obliged to perform such service. And he sums 
up to the effect that the old rule is inconsistent both with sound 
policy and with the iiicrcitsing tendency to emancipate men 
from the soil, shown by the general liberty of emigration and 
the regular use of the clause of option in cessions of teiTiiory, 
but that international law is not yet fixed on the subject'. 

If the case is one of partial cession^ of M'hich the recognition 
of the tndepeiKlcnce of a part split off is for this purpose only 
an insttuice, the cetling state pei-forma in making the cession a last 
airt of sovereignty over its subjects connected with the ceded 
territory, and is as well entitled to do so over those absent from 
it as over those present in it. Anciently cessions were carried 
into effect on the footing that the allegiance both of the present 
and of the absent wa.s transfcn'cd by that means without an 
option being given, which is said to have been done for the first 
time by the capitulation of Arras in 1640, but the e.stjiblislied 
practice luis long been to fix a time within which individuals 
may, foimally or practically, opt for retaining their old nation- 
ality, on condition of removing their residence from the cedetl 
territory^ The succession then comprises all tliose individuals, 
whether present on the ceded soil or absent from it, who fall 



' 2 Ilivier 438, 439 ; quoting, for tlip Count von Platen-Hallermund's 
case, llolt-^piiflorft's Atli^iji'nu'hie l^'Hturfw Slrti/nrJitxzridnig, IBIiS, t. 1, § 12, 
and for the memoirs of Zachariae anil Ntfiinmnti on it, Stoerk, Option iiud 
Piebixt-if, pp. 1.50-1.5.5. 

^ There are csises in which this condition has not been imposed, hecjiuse 
it would have had no political importance, as the cef?!"iou of (.'alifornia hy 
Mexico to the (fiute<l States in 1B4H. Previous to the Treaty of Utret'lit 
(1713) it was usual to require tliofle who opted for eniif!Tatiiui to sell the 
real property which tliey had in the ceded territory, and there are 
examples of this an late ;is tlie Treaties of C'anijio Fortnio (17!I7) and Amiens 
(1802). 'Hiere is even one in tlie case of the cession of a part of Heswirahia 
made hy Turkey to Russia in the Treaties of San Stefaiio and t'onstaiitinople 
(1878 and 107ft), but this, as t'og'ordau remarks, may have been due to the 
peculiar conditions of the territory in question. The treaties of iai4 gave 
an option to the inhabitants of the territoriei?! ceded hy France; but in 
France and the Netherlands, though not in Prussia, an interpretation 
prevailed which was based on tlie system that the extension of tlie limits of 
France had only been an illepil usur|)atinti. As to all the topics of this 
note eee C'ogordan, pp. 300-322 ; Uespagnet, § 33fi. 
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within its terms as shaped with the concurrence of the ceding 
state. 

In tlie last jiaragraph we have spoken of " subjects connected 
with the ceded territory," but we must now enquire more closely 
who the individuals are whose allegiance is transferred if they do 
not opt for their old nationality and fulfil the conditions stipu- 
lated for the validity of their option. This, as we have said, 
depends on the terms of the cession, but two rival principles 
have dictated those temis in different cases. One, and the older 
of the two in this npplicution of it, is the principle of doniicile. 
It is the subjects of the ceding state domiciletl in the ceded 
territory, whether present in it at the moment of the change or 
not, who axe prima fac'w comprised in the cession, and nnist opt 
and fulKl the other conditions if they are to escape the transfer: 
those subjects who at the moment of change are not domiciled 
in the ceded territory, even though present in it or having at a 
previous date been connected with it, are not concerned in the 
transfer. Tiiis wa.s the connnon law, a-s laid down by Pothier 
for Fi-ance' and by the English courts for this country*, and 
carried out in the treaties, among others, of Ryswick, Utrecht, 
t'anipo Formio and Zurich, in all which the terms used are 
inhabiting {habitant), dwelling {drmei(rant), or residing (re.vM/a«<), 
terms which, for want of any other precise delinition, must be 
and are in such cases underetood iu the legid sense of domicile. 
The other principle is that of place of birth, which, if adopted, 
causes the subjects of the ceding state born in the ceded territory, 
whether present in it at the moment of change or not, and no 
othera, to he prima Jacie comprised in the cession. The treaty 
of Turin (1860) applied both principles, transfemiig to France 
all those Sardinian subjects who were either domiciled or had 
been bom in Savoy or Nice, in default of option and the estab- 
lishment of their domicile in Italy if it was not already there. 
The terna used in the treaty to express birth in Savoy or Nice is 
or'tff'mairex de, which in private law usually inean.s connected 
with a place by parentage as contrasted with domicile, but in 

■■ Traite des PerKOnnen, 1" partie, titre 2, set't. l''. 

^ !knt V. AiMirn, 2 B. & C. 779; }>of v. Mukunter, 5 B. & C. 771 ; 
l>w V. Arkufright, a C. & P. 575 ; re Bruce, 2 C. & J. mi, 2 Tyr. 475 ; 
Jephson V. Riera, 3 Kn. laO. 
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diplomatic language refers to the place of a person's own birth, 
irruspuctivf of any quesltoiis about his aucestoi-s'. By the treaty 
oi Frankfort, 10 May 1871, combined with the additional 
convention of 11 December 1871, the same system was applied 
to the cession of Alsace-Lorraine which had Ix-en applied to 
that of Savoy and Nice'. In the cession of the island of St 
Bartholomew by Sweden to France, 1877, the principle of 
domicile without reference to place of birth was ix-verted to ; 
and this seems to be the system which carries the best pre- 
sumption of defeating the wishes of the fewest jjei-sons. 

In cases of cession, those who opt for their old nationality 
ajid fulfil the conditions attached to the option must be con- 
sidered as never having lost that nationalitv. What nationality 
is to Ikj provisionally attributed to those for whom the option 
remains open may depend on the terms stipulated, or perhaps 
on the purpose for which the question has to be asked, but since 
the number of options which are carried through is never so 
great as that of the persons whose nationality is ultimately 
changed, there would appear to be less inconvenience in treating 
the new nationalitv as the provisitnial one, excejrt for purposes, 
like military service, which will bear a little delay and for which 
a wrong attribution would be a hardship. 

With regard to the optioTi which in cases of cession may be 
allowed to mamed women, or to minors with or without the 
approval of their parents or guardians, to the question whetlier 
the time for option will run against a minor, and to that of the 

* This diplnmntic senw was recDpiiised Uy the tribunal of Lyons, in a 
judgTtmiit of 24 March lUT? on the uationalit)' of an tirighmirt of Savoy ; 
C'ogTirdaii, ainiext^ F ; and by the tierinan f,'ovi'rntm'iit, in fUMiitmmtiiwition 
made by its aiaJjassadur at Paris to ttie French ffoveriimeiit on IB Decemher 
1871 ; C'ojfordaiij pp. ;i42j .'l-Ul. It i.s scarooly disputed by Cog-ordan and 
ia admitted by Despjmnet, § '-Wi ; but the Fri'iiek jroveniiiieiit lind |>ut 
to tJermauy the (|uestifHi what slie tiiidfrslood by it in the treaty of 
Frankfort, and was aiisivercd by thf (ronimunicatioii meiilioiifd. 

* There was much dispute about tlie inter jiretat ion of these documents, 
and certainly Art. 2 of the treaty wiis badly expri'ssed, but in spite of the 
hijjb autiiority of M. I'ogordau we think tliat tlie Count von Arnim's 
despatch of 1 September 1B72 ^ives the correct view, and that whidi must 
have always been entertained by tlie German guverntneut. See t'ogordan, 
pp. 340-34«>, and for the cession of St Bartholomew, pp. y7(Wt. 
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effect which the option of a husband or parent will have on the 
nationality of his wife or minor children, the legislations of ^f 
different countries differ so widely on the analogous questions 
arisintr on natui-alisation that a general agreement cannot be 
expected '. 

State Succession : Thinffs atid Civil Obligations. 

It is generally agreed that the ndes of state succession as 
affecting the right to things and other civil rights are the same 
in the case of the extinction of a state as in that of a partial 
cession of territory. Such lights do not depend for their 
existence on the pei"son of the state under, by or against, which 
they exist, and therefore do not fall to the gr'ound by the 
extinction of that pei-son. On the other Irnnd, the mode of ^i 
their existence may be affected by their coming into relation ^| 
with a new public j>erson, who will act according to his own ^\ 
views of public policy, but that change takes place equally, 
whether the public pci-son with which the rights in question ; 
were formerly in relation is extinguished or retires bv cession. 
Hence the Transvaal Concessions Commissioners, who had to deal 
with rights of a mixed public and private nature granted by the 
displaced government, said in their report : "In considering what 
tlie attitude ctf a conqueror should be towards such concessions, 
we are iinable to perceive any sound distinction between a case , 
where a state anjuires part of another by cession and a caae 
where it acquires the whole by annexation'." Hence also the 
rules which we shall proceed to consider must be undei"stood as 
applying equally to conquest and to cession, unless it is other- ^A 
wise expressed. ^H 

First, the purely private rights of individuals, whether of ' 
property or of obligation, are untouched by the change of ^_ 
government. ^f 

Secondly, the acquiring state succeeds to the entire position ^ 
of the displaced state as o\\'ner of the assets, or what is called 
the active succession. Ami tViis rule extends by analogy to the 
case of the complete overthrow of one of the parties to a 

' See re Bruff, 2 V. & .). Am, 2 Tyr. 476. 
* Purliametitary Paper, (.'d. 623, p. 7. 
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civil war, in which ease there is an extinguished government 
though not an extinguished state. It was applied by the 
English courts to the cotton in England belonging to the 
goveninient of the Confederate States, which was held to pass 
by their overthrow to the United Sbites, subject to such right 
of account against the latter as the holders of it would have had 
against the former. Without that qualificntion, it would Jiot 
have lx,>en the entire position of the displaced government as 
owner of the assets to which the acquiring state would have 
succeeded : the maxims, res trmhtit cum mio onh^e, and bona non 
inteU'tffuntur niti dcdudo ul'ieno, would have been violated'. 
In consecjuence of this rule the fortresses, arsenals, and other NJ^ 
objects belonging to the displaced state in the territory which 
changes masters pass to the acquiring state unless specially 
excepted by the treaty in a case of cession, So also the in- 
corporeal rights of the displaced state connected with the 
territory, and, if that state be extinguished, its property and 
rights of action abroatl, as for example ships and bank credits. 

Thirdly, the acquiring state is affected by what is called the 
passive succession, in other woiils it steps into the civil liabili- 
ties of the ilisplaced stiite, though of course, in the case of 
a partial cession, only into those of thetn which exist in con- 
nection with the ceded territory. That doctrine, for the cjvse of 
conquest, was cxpiesscd as follows by Mr Adams, Secretary of 
State of the United States; "The conqueror,'" he wrote to 
Mr Everett, 10 August 1818, "who reduces a nation to his 
subjection receives it subject to all its eiigi^tgements and duties 
towai-ds others, the fulfilment of which then becomes his own 
duty. However frequent the instiinces of dej)artm-e from this 
principle may be in jjoint of fact, it cannot with any colour of 
reason Ije contested on the gi'ound of right'-.'' This must lie 

' The (')iitcfl States did imt sulimit tri the acfotiiit. and tliercfore ftiilefl 
to get the cottmi ; Imt that must be attriliutin] to the hitlL-r sentiment 
eiigendered by the secessiuii and the war rather tlian to any serious dutibt 
as to the dnctritie. See for the fjenenil doctrine the kiuguage of Vice- 
chancellor ("niiiwortli ill h'iwf I)/ thf Ttro SiriUfM v. Wil/to.c, 1 .Sim. N. S. 
327-!); of Vifeuliaiicolhir W'oml in United StatfM of Ameriea v. Prioleait, 
2 H. & M. 6(i3 ; and of Vicechancellor James in United States iff America 
V. Meliae., L. R., B Kq. 75. 

» 1 Wharton 19. 




■MUk 



re 



Ongin, Contimiity, and E,vtinction. [ch. rv. 



V 



'f 



understood of civil engagements and duties, that is those en- 
foreeable in coui-ts of justice, or which would be so enforceable 
if the state in question allowed itself to be sued in its courts: 
-to extend it to internatiojinl treaties would be contrary to the 
rule which has been already noticed'. But it may be asked^ 
whether the liability of the acc|uiring state for the obligations of 
its predecessor is unlimited, and whether it is wibhout exception.' 

On the fii'st of those questions it is rai-e to find an express ^| 
statement. Max Huber however lays it iknvn that the liability 
of the successor state is without benefit of inventory, that is 
without a limitation to the value of the assets received, and 
gives the following reasons for his opinion. The Ijenefit of 
inventory is contrary to the idea of succession, and was a late 
introduction into Roman law. The case against it is stronger in H 
the succession of a state, which comes in by its own will, than 
in that of a private successor. The assets received cannot be 
valued, including as they do the taxable capacity of the territory ^| 
and population changing masters. And, which for Max Huber ^^ 
is the decisive consideration, t!ie whole of the assets pass as an 
inseparable consequence of the succession, and the passive is an fl 
inseparable accompaniment of them*. This reasoning is not ^^ 
altogether satisfactory. The benefit of the inventory exists in 
Roman law, as the latter has stood ever since international law ^| 
had its commencement. A private successor is not bound to ^* 
accept the succession, so that he also comes in by his own will. 
That the assets cannot be exactly valued does not ])roye that 
there is no reasonable limit to them. And whether the passive 
is without limitation an inseparable accompaniment of the 
assets is the \erv point to be proved. A more solid considera- 
tion appears to be that either the annexed territory and popu- 
lation will be so merged in the possessions of the annexing 
state that their taxable capacity will not easily Iw identifiable, 
so as to furnish the measure of a limitation, or, if they are 
maintained as a distinct unit for fiscal purposes, the annexing 
state may for its own political objects refrain from imposing on 
them the full amount of taxation which they could bear. But 
the conduct of the annexing state suggested as possible in the 
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latter case can scarcely be presumed, and perhaps the safest con- 
chision is that if the teiritorv changing mastere is merged for 
revenue purposes in that of the annexing state the tiabihty of 
the latter will be unlitniteti, but that, if it is maintained as a 
separate fiscal unit, the obligations of the extinguished state, or 
those of the ceding state connected with the territoryj will not 
pass over beyond the value of the assets received, including such 
taxation of the teiritory as it can reasonably bear without 
reference to the political convenience of the annexing state. 
We have seen that in the case of ces,sion the transfen-ed province 
continues to bear its provincial debt without any change of the 
security for it'; and Hall suggests, correctly as we think, that 
"local debt and general debt are only different words for the 
same thing when a state loses its separate existence and is 
taken bodily in to form a member of another state'-'.'" There 
seems tlierefore no reason why the general debt of an ex- 
tinguished state should fare better, in point of the future 
security for it, than the local debt of a transferred province. 

A classical case of tlie extinguishment of a state without its 
territory being maintained as a separate fiscal unit occurred on 
the absorption of Texas, an independent republic, into the 
United States as a state of the Union in 1845. It was agreed 
that the unappropriated lands within the limits of the republic 
were to be retained by the sLite of the Union and applied to the 
payment of the debts and liabilities of the republic, the residue 
to be disposed of as the state of the Union might direct; "but 
in no event were said debts and liabilities to become a charge 
upon the government of the United States'." Of course the 
last clause could not, as against third parties, free the United 
States from anv liabilitv that might be incurred by them 
through an absorption by which Texas wiu* deprived of her 
main source of revenue, the constitution of the Union prohibiting 
the states from raising a revenue by eastoni duties. A British 
holder of bonds of the absorbed republic on which there was 
default brought a claim again.st the United States under a 
mixed conHuission appointed in pui*suance of an Anglo- American 



» Above, p. 62. " HaU, § 29, p. 105. 

' United States Stntutet at Large, vol. S, p. 798. 
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convention of 8 Feb. 1853 for the adjustment of ckims between 
the two countri&s. The British and the United States Commis- 
sioners gave opposite opinions, and the umpire — a highly 
respefted Ainorican citizen , but not a tegal expert, Mr Joshua 
Bates — pronounced that the ** cximraission cannot entertain the fl 
claim, it being for tranwictioiis with the independent republic of 
Texas prior to its admissiun as a state of the United States'."" 
It does not clearly appear whether this meant that the United 
States were not liable or that for some reason the claim was not 
within the scope of the commission, but Dana has recorded his 
opinion in favour of the liability. " The entire public system fl 
of Texas," he wTites, " has passed into other hands, and no such 
state of things any longer exists as that to which the creditor 
looked. It may be better or worse, but it is not the same ; and 
if the duties laid by the Utiited States and collected in Texan 
ports did not in fact pay the debts, it would be unjust for the 
United States to limit the payment of the creditor to them. 
The truth is, by the annexation the United States changeil the 
natm-e of the thing pledged, and is bound generally to do e<[uity 
to the creditor'." 

Coming now to the question whether there are exceptions to 
the rule that a successor sta.te is liable for the obligations of its 
predecessor, it would seem difficult to hold the conqueror liable, 
whether with or without benefit of inventory, for a loan which 
an extinguished state had contracted for the purpose of the war. 
Iliose who lend money to a state during a war, or even before 
it.s outbreak when it is notoriously imininent, may be considered 
to have made themselves voluntary enemies of the other state, and 
can no more expect consideration on the failme of the side which 
tliey have espoused than a neutral ship which has entered the 
enemy's service can expect to avoid condemnation if captiu^. 
The principle may sometimes have a wide application, WTien 
Cuba was emancipated from Spain by the Spanish-American 
war, it could scarcely be expected that either she or the United 
States should recognise the loans which Sjmin had charged on 

1 United Statea Arhitrations, vol. 4, p. 3594. What is said ou p. 3593 
Bbnuld !>e taken into account in reading the statement of Mr Bates's 
judgment in 1 Whjirton 22. 

'^ Dana's \\'hcatoa, § 30, note 18. 
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her for the cost of repressing the Cubans, during the long and 
'intermittent struggle of which her emancipation wa.s the dose'. 
But different coiisidenitions apply to the obligations which 
a. state has contracted for the pui-pose of a war, either by 
requisitions or the destruction of property not involving the 
consent "jrf-ilipse towards whom the obligation of indemnifying 
them arises, ot by contracts in which the consent of the 
contractors is involved, but in the way of business and not so as 
to implicate them as voluntary parties to the struggle. If the 
state is extinguished, it is not generally thought that there is 
anything to take such obligations as these out of the rule of the 
successors liability ; but if the cession is a partial one, the 
question occurs whether the obligations in question contracted 
in the ceded province ought to be regardetl as local, so as to 
pass to the state which acquires the province, and not rather as 
those of the ceding state, in whose interest the war must be 
considered to have been waged. 

By Art. 8 of each of the Treaties of Zurich and Vienna, by 
which Italy acquirefl I^mbardy and Venetia respectively from 
Austria, she undertook as towards Austria to satisfy the local 
obligations of those provinces. After the former treaty, on 
16 August i860, the Italian Minister of the Interior issued a 
circular stating that " the goveinment assumed the engagement, 

' In ail iiiteresitiiig article contrihuterl to the Berlin periodical IHe 
Xiiliim of 22 April 1899, von Bar arrives at the conclusion that Cuba, 
whether her position — at that time uncertain — was to be more or less 
independent of the (.'uited .States, would remain liable for so much of the 
loan money charged on her by Spain as had \^eeu spent on railways, 
harbours and other work.s of civilisation for her l>eaefit, but that neitlier 
Cuba uor the L'nited States would be liable for so much as had been spent 
in maintaining lier dependence by fonie. Spain too would be bound to 
famish Imth to the victors and t4) her creditors, from her archives, the 
infomiatinn necessarj' for ,so di\'iding the debt In the same article von 
Bar points out that even where a debt remains chargeable on a ceded 
province or a conquered territory the new government cannot be fettered 
in its control of the taxation, or be obliged to admit the interference of an 
incy iritroduced by the displaced government ; and that therefore a 
cilic secfi^ty on the customs levied within the province or territorj' by 
the state to M'hich it belonged, and a stipulation for the payment to a 
particular banlrVof any revenue comprised in tlie security, must fall to the 
ground. 
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and has decided in the council of ministers, to consider com- 
pensation for tlie losses caused by the requisitions regularh' 
made by the Aiistiians in Lomhardy as a charge on the state'." 
Tlie Italian courts however, while adniittinir that this would be 
the rule in the ciMse of the total incorporation of a state^'M 
happened to Tuscany and Naples, hesitated to lay it down for 
cases of partial cession until the Court of C'assation of Florence 
declared, by a judgment of 30 March 1877, that " by public law 
the state which succeeds in a part of the ten*itory of another 
state is bound, independently of special conventions, by the 
obligations legally contracted by the latter in relation to the^f 
territory in which it succeeds-." The point wa.s raised again in^^ 
an action against the ministry of finance for the price agreed on 
with the Austrian government for the execution of certain 
works of fortification about Venice, and the same Court of 
Cassation, by a judgment of 25 May 181)6, while .saying that it 
might have been doubted whether the obligation wa.s really 
incurred for the public interest of tlie ceded provinces, i-efused 
to depart from the interpretation given in previous cases, and 
decided for the plaintifis on the groimd that the works were 
designed and executed for the security of the Venetian pro\-inces, 
though being at the same time useful for the general defence of 
the state wliidi then exercised the rights of sovereignty in theni*,^ 
By the terms on which the forces of the South African™ 
Republic and the Orange Free State surrendered to I^ord 
Kitchener on 31 May 1903, the Uritish govennnent assigned 
a sum of i?3,0(l0,000 " for the purpose of assisting the restora-^^ 
tion of the people to their homes " and giving a fresh start in^| 
life to those who " owing to war losses " needed it ; and all notes 
issued under Law 1 of 1900 of the South African Republic, and^ 
all receipts given by officei-s in the field of the late republics c^H 
under their orders, if found to have Ijeen duly issued in return 
for valuable considerations, were to be received "as evidence of 
war losses suffered by the persons to whom they were originally 
given." And it was declared that the government was prepared^ 
in addition to that free grant, to make advances on loi.u for the 

» Gabba, QuUtioni di Diritlo Civik studiate da C. F. Gabba, 1882 j 
p. 38.1. 

•i 2 Holtzendorff 40, ^ 26 Clunet 86 
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same purposes free of interest for two years. But no foreigner 
or rebel was to be entitled to the benefit of the clause c-ontaining 
the above provisions. With regfird to further grants afterwards 
made Mr. Chamberlain answered as follows a question put in 
the House of Commons : " The payments in respect of depreda- 
tions by the Boei-s or of property cominatideered by the late 
Transvaal government during the war are Iwing made as an act 
of graee and without adinitting any liability. Tlie object which 
the government has hnrl in view in making such payments is to 
assist individual loyalists who have suffered direct losses during 
the war in the same way as assistance is being given to lioers 
under tlic terms of surrender. Acting on this principle, claims 
from companies and large firms have not been entertained, and 
no distinction has been «lrawn Iretween companies registered in 
Knglaud and ttiose registered in the Transvaal'." Thus between 
the course pursued by Italy after the ware of miification and by 
England after the Stnith Africnu war the practical difference is 
not great, but the muile in whicli the respective results have 
been annved at illustrates a difference which the student of 
intcmationnJ law should notice, as it is found in other parts of 
his subject. Italy, which may be taken as representing the 
mast modern ways of thought and action, atlopted a juridical 
nile and acted on it ; Enghxnd, a good representative of the older 
governments, reserved a large part for discfetion. 

For the sake of the English reader we must here notice the 
dicta of the Transvaal Concessions Conimi.ssioners that " it is 
clear that a state which has annexed another is not legally 
bound by any contracts made by the state which has ceased to 
exist, and that no court of law has jurisdiction to enforce such 
contracts if the annexing state refuse to recognise them'-.'" The 
latter dictum is true, since coui'ts of law are Fiound bv the will 
of the sovereign power of the coimtry, whether that will be just 



' Timi-M of 3 April. IDfl.'i ; "Questions iint aiiMwt«reil eirally." 
* Parlianiciitsiry Faper Cd. H'lii, p. 7. The commissioners ([iiutc the 
jndprnent nf the Juijii'ial t'ommittee in 'Wf v. SjirUjfj [\WM] .\. {'. .17^, nu 
which observations iiiuy he made siniil.ir tu thnse luaile in tlie text on the 
utterance of the coiiiniisHioiiers. See iiii iirtiele ou The Natiiir tiiiil ICrlnit 
of fM Title liy CofKiuffit which we contributed to tiie Law (Quarterly Heview, 
vol. 17, p. 392- 
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or unjust. The former dictum, denying all continuing legal 
obligation of contracts in cases of state succession', is to be 

explained by the nanow meaning which the commissioners 
evidently attached to the term " legal,"" partly fi'oni attnchment 
to Austin's narrow definition of law", and partly frojTi connecting 
the term exclusively wnth the ordinary courts of law, which in 
England afe not the only channels of redress where the Crown 
is concerned. TJic legality of a claim, in any but a misleading 
sense, does not depend on the particular method that ought 
to be taken in order to enforce it. In any case the dictum was 
supei-ftuotus for the commissioners"' object, which was only con- 
cerned with concessions presenting, as they observe, " examples 
of mixed public and private rights." It therefore need not be 
further dwelt on, but the subject of concessions, where these 
take the form of privileges of a public nature gianted to private 
parties by the displaced state, is impoi-tiint in the dtK'trine of 
state succession. 

The succession of a state to its predecessor is qualified by 
the circumstance that it is the public law and policy of the 
successor which are to prevail in the future, as being inseparable 
from his pei-son, which remains his own while he ste]>s into the 
other's position ^ This is worked out by Max Huber in the 
following paragraphs : 

" § 94. Rights which are a mi.vture of private and public ri^litii perish 
so far as tliey are public, tii case the successor state does not possess a 
correspoiidiiin; iustitutioji, If it possesses rules which apply to the case 
they will in the future ffoveru, as for example in the cases of fiefs, 
kiii^htly property {liitteri/f/lfr}, guilds with compulsory powers, compulsion 
trt j,'riiid at a cerUiiii mill, uioiiopulies of sale, rights of patronage, scliools, 
saleable appointments, miiitigeai)d postal rights eiijtiyed by private jwrsons, 
exemptions fi-oin niilitary service, etc. 

§y.i. Ail subjective private right* arc maintained in favfv '^^ 
individuals and eorporatinns, and the personality and prr-^a in return 
tions are secured to them, so far as no rule of the-* as evidence of 

/ were originally 

' Only ct)u<iueat is mentioned in the dictimi, Imiv ^*'**' prepared, 
treated the case of cession as undistinguishable. See ai^" ^°*-" ^'^^ the 
* See above, i). 8. \ ^. ,. 

SB I ,..> , .> 4 Oahba, 1882: 

' See aljove, p. (,!J, and von Bar's remarks on * 

^^ublic debtSj quoted in the note, p. 79. 
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successor state prevents it. If such a corporation is to be extinguished, 
the new sovereign must proceed as though it had already existed in his 
country and he was now legislating for its suppression." 

Thus the continued existence of concessions must depend 
on their not being in conflict with the public law and policy 
of the annexing state, but if they are cancelled the persons 
interested will be entitled to such compensation as that state 
giants on cancelling a concession of its own. This doctrine,, 
which we approve, we understand to be in substantial agreement 
with the view of the Transvaal Concessions Commissioners. 
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Territorial Soveretgmty, Property, Eminent Domain, 

We have appealed to our common experience for the fact 
that a state is an ideal body, having on the one hand a certain 
territory and on the other hand being composed of individual 
men as its melube^s^ We have now to consider a stnte in each 
of those relations, and first with reference to its territory. 
Still taking our stand on conimou experience, we are taught 
by it that two dittiarent kinds of right are enjoyed over the: 
soil. One is that of property or ownership, through which 
private pei'sons, and companies or other groups of persons of a 
private character — that is, for our present pm-pose, of a character 
inferior to the state — enjov certain pieces of land exclusively 
one of anotlier. Even the state may appear as the owner 
of landed property, as in the ctvses of the foreshore, public 
roads and rivers, arsenals and other public buildings, forests and 
other trat'ts of public land; in all which cases the state has^j 
a right of property, not distinguishable from that of a private^H 
person, in addition to the right which it has over the territory 
at huge. The other right enjoyed over tlie soil is that which 
the state has over the territory at targe, as well those parts of it 
which are in private ownership as those svhich belong to itself 
as owner. This is a right existing for the pui-poses of govern- 
ment, and comprises the right to act within the limits of tb 

' Above, p. 3. 
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territory- upon or against all persons found there, and to dispose 
of the property in all parts of the temtory, whether with 
or without compensation to private owners, as in the judj^ment 
of the state the pui-powes of government may require. Ikint; a 
right of supreme govenunent, it is asually and properly descTil)ed 
as the sovereignty o\'er the ten'itory, to which in English 
dominion is equivalent though in Latin dom'tn'ium means 
property. 

So far as the territorial sovereignty of a state authorises 
it to interfere with property it is called eminent domain. An 
example of the right known hy that name is seen in the familiar 
avse of expropriation for public pui-poses, whether directly 
for the benefit of the state, as when it i.s .desired to build 
a fortress, or in favour of ]jri\'ate persons although for tlie 
general good, as when a railway company is empowered to take 
land. It would also be exemplified if the owner of the land on 
the coast were prohibited from using it in such a manner as to 
facilitate the encroachment of the sea; and other ca.ses might 
be put. The distinction between eminent domain and the 
feudal right cjl' escheat, by which the land of n vassal reverted to 
the lord on the failure of heirs of the particular description 
pointed out by the tenure, has not always been clearly seen. 
It has sometimes been thought that the right of escheat in ca.se 
of a total failure of heii-s, which belongs to the English king, 
of whom all the land of England is immediately or ultimately 
held, is of the nature of eminent domain, and is somehow 
helpful in giving the English state its right of appropriation 
for public purposes. But this is a mistake. Every state has 
internationally, and probably ifwry state luis constitutionally, 
the right of ex)>ropriation for public purposes whether feudal 
tenure exists in it or not; and a right of escheat, where it exists, 
is It-ally a part of the property i-eserved to the lord, like the 
revei"sion on a lea.se. Eminent domain on tlie other hand is not 
a pirt of the proi>erty but a right of interfering with property, 
which it limits. 

Another error sometimes committed with regard to eminent 
domain is supposing that the cession of a province by one .state 
to another is made by virtue of it. In such a case there is no 
interference with private property by the mere force of the 
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cession. The ceding state alienates its temtorial sovereignty, 

and the property in those parts of the soil wliieh belong to it as 
property, but the private proprietors of the province are 
utKifl'ectwt, and if the state receiving the cession desires to 
erect a new fortress or to enlarge an old one, it must acquire the 
necessary land from theovvnei-s by purclmse, or by expropriation 
according to its laws, niis is not the less true because a 
goveniment may sometimes a.ssume the power to cede land to a 
foi'eign state in property as well as in sovereignty, taking on 
itself tlie burden of expropriating the private ownere. In that 
case there would be an exercise of the right of eminent domain, 
and if the treaty were made with the approval uf the consti- 
tutional treaty-making power, the state accepting the cession 
would not need to enquire further about the constitutional 
existence of that right in the state making the cession. It is 
necessary for the intercouree of strifes that a go\ernuient should 
be accepted internationally as representing, not only its state, 
but its subjects and all rights of whatever kind existing in 
relation to its tenitory, and so eminent domain is always an ^, 
inteiTiational right, indeed a part of territorial sovereignty'. ^H 
In the middle ages the distinction between sovereignty and ^1 
property was obscured so far as feudal notions prevailed, tlie 
very essence of those notions being to confound in a conunon 
haze the right of a lord to rule in his manor and the right of 
our sovereign lord the king to rule in his kingdom. A trace 
of this confusion remains in the use of the word dominion, 
■which etymologically means lordship, to express territorial 
sovereignty ; but the distinction was recognised as soon as 
international law took its place as a definite province of thought. 
When our subject is discussed in Latin sovereignty is imperinm, 
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I Jitrr ciri/i omnin riyis xiint. t-t (amen illti fjimrum ad regern perlirurt 
iinirrr^d ;m**exx;« in siiiiiii/m rinminns deni'rif>(n jfiiiif — Ad nigex mint fmtextns 

(Miiiinnt fti-rfiuft, tut xinyiilim pni/irieiax Suit optima riye omnia rejc itnperio 

poKKidet, migiili ilaminio. SiMiwa, l>f hi'iiffidix, 1. 7, c. 4-5. 

Grotius says — 1, 3, '» — duiuittiiim evtineiiH riitmt civitan habet in civen et 
rm ciminn iid tixitm pnhlituw. Hut altljoiigh soi-ereif^nty e.vists in einex for 
the purpose of interitational represetitatioti, the circumstance that dominium 
means property makes it better to restrict eminent domain as a. technical 
term to tlie re* cimiitii. 




property dominium, eminent domain dominium eminens\ and 
Grotius writes : imiierium diias solet habere viatcriufi sibi nubja- 
cente/f, primariam person/u; qniF mafer'm sola liitcrdiim snfficit, ut 
in i'xercitu virorum, mul'ieriimy puerormn qu^xrente noviui sedrs, 
et secumlariavi, loeitm qui territoriiim dicitur. In the case which 
he has tlius put, thiit of an emigrant people founding a new 
settlement, the sovereignty over the soil on which they 
established themselves and the property in it woidd be acquired 
together ; so also would it be where an old state established its 
authority in a new country ; and in the great age of discovery 
these were the most interesting cases. So Grotius proceeds: 
qiiampmm {intern plemmqui' uno ictn qwrri nalent iinpenum ct 
dominium, ftniit tarnen dltdincta, kkoque dominium von in 
cives tantiim Jied ct in ejiiraneofi tjunjdt, mtitittitr pcnp.v qt/em fttit 
impiTio': property may pass even to foreigners, but the 
sovereignty of the state over the soil owned by them is not 
theit'by affected. Still, in the mintls of less clear thinkers, the 
fact that sovereignty and property were in new countries 
acquirerl together, and as we shall pr&sently see under rules 
l)orrowed from ]>roperty, perfjetiiaterl the confusion between 
them which had arisen from feudal ideas. The right of a stAte 
over its territory, instead of being distinguished as sovereignty, 
including eminent domain as internationally annexed to sove- 
reignty, has been very often described a.s international property. 
Attention has been fixed on the two points of resemblance 
lx.'tween territorial soAcreignty and landed propei-ty, their 
exclusiveness — a state may exclude other states from performing 
acts of sovereignty in its territory, as an owner tnay exclude 
other persons from acting as owners on his land — and their 
being alienable. So fixed, the attention has been proportion- 
ately withdiawn from the cases in which sovereignty and praperty 
ai-e alienated or otherwise dealt with independently the one of 
the other, being the overwhelming majority of the cases in 
which either is dealt with at all, and from the widely different 
parts playeil by them in the systetn of acts and purposes which 
makes up civilisefl life. But now at last the wisdom is widely 



' De Jure Belli iir Parin, 2, 3, 4. And see the quotation from Seneca 
on p. 80. 



recognised of bringing into full relief the difference between two 
things which on the whole are rather contrasted than similar'. 



Titk to territory: Old and New Countries. 



When the owner or claimant of land ha-s to show his title to 
it he starts from the proved or presumed ownership of some 
one else at a past date, and deduces his own title t'roni that 
of the latter purson by a series of deeds, wills, and heii-ships. 
Or if his own ownci-ship has extended over a len^h of time 
greater than that for vshich the law makes it necessary that 
title should be shown, he seeks no other root, but adduces acts 
of ownership doiie by him during the necessary period. In 
cither case he bus nothing to do with the origin of property as 
a subject of philosophical or pretiistorical speculation, or with 
the usefulness of property as an institution and the desirableness 
of inaintaining it. His investigation starts from property aij 
alreatlv existing in as great perfection a.s that in which he 
claims it. Just in the same way, in old countries, the title 
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1 "Without the historical and juristic aid of tlic idea of property and 
its iL]tpliL'.:i.tii)ii to the ttn-ritiiry of a state, it would not have been possible 
for tlie old theoritita to discover the jirim-iple of politiiral sovereignity": 
IToltzeiidorff, vol. 2, p. 228. "The pretoiided ri^ht of property attrihuted 
to the sovereifcii is an error of past times, when states were considered us 
the patrimony of the prince, and alleged conquest, prescription or in- 
heritance us titles to that pretended right. Now, tlie old theorieii which 
were hiiiniliatiiig to iiiiinldiid having heen eliminated, it t.s tiwe to oiodeniise 
our lan^uaBre and to eliminate the term m/A/ q/' iiiteriiisi'mttid pntfiv.rty 
attributed to the snvereifrn of the stfite" : Pasijoale Fiore, liirilto liiftr- 
tiaswvtile PiihUlko, 3rd edition, <j Hd.'J, vol. 2, p. lOU. •'' It ia to the 
territorial sovereipity tli.-vt l)e!uiigs the excluaive rule in all the extent of 
it's possessions. Placing' one's self at that point of view, and foiisiderinfr 
only the iuteruatioual situation of the state, one may say that it is the 
owner of its territory. In faet it alone can dispose of it, and it does not 
admit the interference of other powers. As to the private pmperties 
Bttuate within its limits, it exercises with regard to them all public rights, 
that is to say the supreme right to protect them and dispoi^e of them, hut 
they no way beh)ng to it according to the principles of private law 
(d OM i n i It m) " : F. de Martens, 'J'ruilt' de Droit Internationui, translated 
from llussian into French by Leo, vol. 1, p. 452. 
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of a state to its territory is not eoncemed \vith the origin 
or vindicrttioii of territorial sovereignty as an institution, or 
with tlie conditions of its first aci[uisition in any particular 
case. The state cither pleads its own possession, where there 
is gi'ound for contending that that gives a sufficient title, 
or by a series of cessions and successions it deduces its title from 
a root, found in a right of the same nature as that claimed and 
acknowletJged to have belonged at a past time to some other 
state. In all this there is no difference between .states of our 
and of different civilisations. We have already remarked that 
the territories of both are acknowledged to !)e held by titles 
of the same i<ind', for in fact there is no such difference !)etvvecn 
any two foims of civilisation with regard to the ideas connected 
with sovereignty as there is with regard to the family relations 
and to the criminal law and its administration. So China or 
Tm-key may rank as well as France or Germany in a question of 
the title to territory, either as the root from which the title is 
deduced, as a party to any of the transactions through which it 
i.s deducetl, or as the state to which it is finally deduced. The 
difference between old and new countries, to which we have 
alluded in restricting to the former what we have here sixid 
about the title of a state to its territory, does not lie in the 
direction of the contrast between western and ea.stern civilisa- 
tions. 

New countries, when we are speaking of the title to 
territorial sovereignty, are those in which nothing exists that 
is recognised as a .state of international law, nothing therefore 
which can be tjuoted as a root of title. There may be tribes 
with which civilised powers or individuals can make agreements, 
the conclusion and performance of which must be subject to the 
universal duty of good faith. But the tjuestion for the white 
.settler is whether there is a territory in which the pui"suits 
of civilised life can be ciU'ried on, under a sovereign power 
suHicieutly understanding those pui-suits and sufficiently organ- 
ised to be capable of giving them the necessary protection, and 
of atlministering justice in the questiims arising out of them. 
Or at least whether there is a sovereign power which can do this 




' Above, p. 40. 



in conjunction with consuls accredited to it and whose authority 
is normally supported bv it, as hap[X!ns in states Hke Turkey or 
China. It" there is either the one or the other, the country 
contains a power with which rehitions are possible, btisetl not 
merely on good faith but on the specific principles of inter- 
national law. If there is not, the country is a new one, states 
and territories have to he established in it, and the question 
of title in it will involve what in old countries it does not, 
the consideration of the origin of territorial .sovereignty. 

That ever since the discovery of America there have been 
countries which the (.'hristian powers of Europe have regarded 
as new in this sense, and that that fact brought with it the I 
necessity of considering title fioni a new point of view, is matter 
of history of which no better account can be given than that 
given by Chief Justice Marshall, in delivering the opinion of the] 
Supreme CouiHt of the United States in the case of Johnjton v. 
Mclntotih in ISSSi: 

"Tlie potfiitates of the r>ld world," he said, "found nn difficnlty in 
rKiiviiirinfj- tlieiiiK-lvt",s that they madu ample fompenwitioii to tht- inhabitants 
of the \w\\\ hy ln"»tiiniii|B on tlieiii civili.'iaticHi and t'liristianity iti exchaiifje 
for uidimiti'd iiidependfiice. Hut as they were all in pursuit of ntarly the 
Rame ohji-ft it was iiettfSSiiry, in onlcp to avoid «)iiflii;tinp .«ettleini'nt8 and 
fonHpipieut war with each other, to (■stihlish a priiifiple whicdi all should 
acknowk-dfre as the law by which the rig'lit of acquisition uliich they all 
a-sserted wlumld be regulated as between themselves. This principle was 
that discovery gave title to the jBrovertiment by whose subjects or by whose 
authority it was made a^^ainst all other European {govern inents, wliieh title 
might be fonstiinmated by po.ust>si<ion. The exclusion of all other Enropeaiis 
necessarily gave to the nation making; the discovery the sole rip'ht of 
acquiring the soil from the natives and establishing- settlements upon it. 
It was a rijrht with which no EnrojK'ans could interfere. It was a right 
which all asserted for theniselves?, and to the assertion of which by others 
all assented. 'J'ho.He relations which were to exist hetvveen the discoverer 
and the natives were to be rei^ulated by themselves. The riifhts tlnis 
acquired beinj? exclusive, no other {wvver could interpose between them. 
Jn tlie establishment t>f these relations the rifthts of the originul inhabitants 
were in no instance entirely disre^rded, but were necessarily to a con- 
sideral>Ie e.ttent impaired. They were admitted to be the rightful occupants 
of the soil, with a k'ftal as well as just claim to retain |iossession of it and 
to use it accordiiijif to their own di.scrction ; but their ri(fhts to complete 
sovereignty as independent nations were necessarily diminished, ami their 
power to dispose of the soil at their own will to whomsoever they pleased 
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■was denied by the original fuiidamentiil principle that discovery gave 
exclusive title to those who made it'." 

'What is said in the above extract about the title by 
discovery will be developed later; for the present we will pass 
from the earliest to the latest practice, as equally proving that 
in new countries the question of the origin of territorial 
sovereignty is raised, and must be answered on principles tigit-ed 
on by the civilised states which claim that sovereignty. When 
the African Conference of Berlin was laying down the conditions 
for the appropriation by the signatoi-y powers oi teiTitory on 
the coa-sts of that continent, Mr Kasson, the plenipotentiary of 
the United St^ites, declared that "his government would gladly 
adhere to a more extended rule, to be based on a principle which 
should aim at the voluntary consent of the natives whose country 
is taken possession of, in all cases where they had not provoked 
the aggression'^'' The conference took no action on this invita- 
tion, and in answer to another desire expressed by Mr Kasson — 
that since an occupation might be rendered effective bv unjust 
acts of violence, it should be rcscrvetl for the respective signatory 
powei"s to determine the conditions of an occupation from the 
point of view of right as well as of fact before recognising it as 
valid — it was merely recorded that, in the Tmaniinoiis opinion 
of the conference, its Act " did not limit the right which 
the powers po.ssessed of causing the recognition of the 
occupations which might be notified to them to be preceded by 
such an exanunation as they might consider necessary^" It can 
scarcely be doubted that in this the conference acted as best 
suited the interests of the natives. Whether the ideas of a tribe 
permit .soil occupied or claimed by them to be ceded, and by 
what tribal authorities the cession ought to be made if permitted 
at all, are usually obscure questions. So also are the t|uestions 
whether a proposed cession has been fully explainetl to the tribe 
and fair value given for it, and on which side lay the blame of 
aggression in the conflicts there may have been between the 

• 8 Wheaton's Suprume Court lleports (21 U.S.), ]>p. 573, 574. 

* Protocol of.'U January lf«W : Parliamentary Paper c. UMil, p. 2<>fl. 

^ See the remarks of tferr Busch, the German Under-Secretary of State 
for Foreign Affairs, who was presiding, lliitl. 



natives and the new comei-s. Tlxe-sc are excellent materiiils fori 
criticising an acquisitioii inade by a rival power, ami to intro- 
duce them noniuilly into the title of civilised states to regions in 
new countries would have a tendency to provoke contests from i 
which the natives would be the greatest sufferers. Extreme 
cases of injustice to iiidiirenous races are provided for by the 
right of the civilised powers, wliicli we have seen was recognised, 
to examine the source of occupations notified to them when 
deemed necessiuy. But in oi"dinarv cases it must be remembered 
that a.H soon as attention has been drawti to any new part of thei 
world white men will flock into it for trade, for agricultural or 
pastoral settlement, or for mines — that the natives themselves 
can be protected against tlic license <)f inmiigrants otdy by the 
establishment over them of a wliite government, alone capable 
of ensuring obedience — and that the ignorant and helples,s 
natives are the more likely to receive the consideratinn due i 
them from a white government, the freer is the position of tl 
latter from insecurity and vexation by rivals. 



PrcscrlpttoH. 

The cessions and successions, by which in old countries 
title to tenitorial sovereignty is dethiced from an assumed root 
of the same nature as the sovereignty to be shown, may be 
discussed under their respective heads, as those of treaties and 
con(|uest, but nothing general can be said about them. On the 
other hand the question of prescription as an admissible element 
of international title requires notice. We do not here refer to 
immemorial possession in tlie true sense of that term, that is 
a possession than \\hich no earlier state of things is known, for 
in that case the possibility of an adverse title is excluded, seeing 
that such a title if it existed would have to he founded on an 
earlier state of things. We refer to the rules which in the law 
of a given countiy fix a certain lapse of time either for acquisi- 
tive prescription or usucapion, that is for transmuting posses- 
sion acquired in good faith into projierty, or for prescription 
properly so called, that is for barring claims against a possessor. 
And the question arises whether any similar rules exist between 



states with relation to territorial sovereignty. It may be said 
at once that there has never been any international n^certient, 
either express or tacit, by h hich such a lapse of time haw been 
fixed ; but on the other hand it has seldom been doubted that 
the disturbaaice of long possession by stale elaims would be 
more noxious between stiites than lietween private pereons, on 
aecount of the want of a judicature sujjported by orjranised 
force, and that therefore time must be admitted as having in 
international right a true though undefined operation. Hence 
the existence of prescription in international law has been 
denied or assei'tetl, as the particular author has been more 
impressed by the difficulty of calling any rule a law which is 
wanting in exact delinition, or by the diificulty of refusiivg the 
name of law to a principle constantly acted on with general 
approval. The principle was based by Grotius and Vattel, as 
bv most writers on natural law, on the presumed abandonment 
by the former sovei'cign or owner of a claim with regard to 
which he has not given due warning of his intention to keep it 
alive. Both however appear to have felt that the peace of the 
world would not be sufficiently protected by a presumption 
wliich, whenever the occasion arises for urging it, is encountered 
by the fact that the claim presumed to have been abandoned is 
actually made — which, even in theory, would allow a claim to 
be kept alive indefinitely by njere protest — and which at best 
viould allow excuses, not easily ajjpreciable at their true value, 
to be put forward for not having effectively made the claim 
eai'lier. Grotius seems to lean towards a time limit of, speaking 
roughly, a century, as being that of the memory of one genera- 
tion and of the activity of three gencration.s^ But this suggestion 
has not been followed. Vattel required a very long possession, 
neither inteiTupted nor contested, and the context may indicate 
that by tiie latter term he meant .something more than not 
protested tigainsf-. If so, he .seems to have carried the matter as 
far as it is possible to carry it. 

For the rest, such a doctrine of prescription as is possible in 
international law has no room for application in a part of the 




1 /V Jure Helli ac Padii, 2, 4, 7- 
* U droit dea Genu, liv, 2, § 149. 




possession is 
filways ifi^ulaterl by treaty or by the juridical etfL-ct of conquest. 
But we shall see later that there is room for it in new countries, 
where it has often been (juestioned whether the- abandonnient of 
a right never matured by eftcctive occupation must not be 
conclusively [jresumed, and even whether the abandon inent of 
eScctive occupations, from which the states which have made them 
have afterwards practically withdrawn, must not be presumed. 
The connection which we shall see that the question of title in 
new countries had with the theory of possession in Human law 
makes it impoii^int to remark that in that law the intention to 
give up possession might be inferred from mere negligence'. 



Papal Grantt: Title by Dhvovery. 

At the counnencement of the great age of African and 
American discovei'V the pojies still claimed to be masters of the 
world bv divine right, and esfiecially of al! islands by the forged 
donation of Constantinc. By a bidl of 1454 Nicholas V granted 
to King Alfonso V of Portugal the discoveries made and to be 
made on the west coast of Africa, and by one of 4 May 1493 
Alexander \T granted to Ferdinajid and Isabella, and to their 
successors kings of Castile and I^con, all land further west than 
a line drawn from north to south a hundred leagues west of the 
Azores of which no Cliristian power had taken possession before 
Christmas Day 1492, the lands to the east of that line to ])elong 
to Portugal. By another bull of 25 September in the same year 
the pope, superseding that arrangement, opened the entire field 

' Savipiy on Poniie«mon, pp. 270-2 of the English tr.iiiMlatinii. Note 
however the teaching- of Savigny that a ])hysii'al relatiofi to the thing 
claimed to be possL'ss*>d, which vrould Jiot have sufficed to establish that 
possession of it had been in fact aci|iiired, may be sufficient for retaining a 
posBession once acquired, since the coiitiniiaiice of possession depends on 
the constant power to reprodtice the physical relation at >vill : (7/. p. 171. 
Thus the Portuguese title to the southern coast of DelagtKi Jiay, which 
was within easy reach of the permanent Portuguese settlement on the 
same bay, was adjmlgetl liy Marshal Macinalion as arbitrator to liavu been 
kept alive by intermittent acts of so\ereigiity, notwithstanding that the 
natives professed to be independent and acted as such at the time of the 
British occupation in 182;j : sec Hall, § 'M, p. 122. 
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of oceanit; enterprise to botli imtions, the Spaniards however to 
sail oiilv westwaifl and not infringe the African monopoly of the 
Portuguese'. But in 1494 the sovereigns of Spain and Portugal, 
by the treaty of Tordesilks, fixed their mutual limit at a line 
drawn 370 leagues west of the Cape Verde Islands, and in 150(j 
pope Julius II con tinned that treaty. It is superfluous to 
remark that as soon as Protestant states arose such papal grants 
could not l>e pleaded against them : even at the time when the 
grants were iiuwle Catholic power's were far from admitting as 
conclusive authority the power which tliey thought it best to 
conciliate for what it was worth. Ferdinand and Isaliclla, in the 
petition to which the bull of May 1493 was a response, put on 
record that learned juriscon.sults were of opinion that no con- 
firmation of their rights was necessaiy, and that they addressed 
themselves to the pope only in order to give proof of their 
deference and obedience to him". Henry VII of England, in 
the letters patent which he granted to John Cabot and his sons 
on 5 May 1496, em})owered his grantees to luivigate the eastern, 
western and northern seas, and " to find, discover and search out 
all islands, countries, regions and provinces of gentiles and 
infidels, situate in any part of the world, which were unknown 
to all Christians before these times.^' They were to set up the 
royal standaixl there and to hold theii' conquests as vassals and 
lieutenants of the king, who reserved to himself only the 
sovereignty and a fifth t)f the profit". Thus he disregarded the 
bulls, though respecting the pnor rights which tlie Spaniards 
had acquired in the southern seas by their own activity. 
Francis I acted with equal independence, claiming under the 
name of New France the coa.st from Florida to an indefinite 
distance northward ; and thei"e was thus on all aides a reference 
to some purely secular nu)de of the original acquisition of 
sovereignty in new countries. This was the title by discovery, 
which at fiixt all agreed in vaguely proclaiming, but about 
which, as soon as the development of events made it necessary 
to give it a precise form, differences arose with regaixl to the 



1 E. J. Payue, iu the Ctiml>riflr/f Mmlfrn Hixtifry, vol. 1, j). 23. 

' Nys, Le« Oriyinex du Droit Intt'irnatmuil, ]>. 371. 

' Nys, U.S., p. 368 ; quoting Rynier's Foedent, vol. 'i, part 4, p. 81). 




necessity of completing it by effective occupation. Such as it 
was, the ideas of the age required it to be found in Roman law, 
by which, as lieing "written reason^ and tlicrefore of universal 
obligation, the princes between whom the di«pute.s arose were 
bound as well as private individuals. And it hiul to be found 
especially in that part of Roman law which the Roman jurists 
had described as the law of nature, fecausc princes over whom 
there ivas no superioi- lived in a .state of nature as towards one ^H 
another'. It will theivfore be well to give in the fti-st plate an ^^ 
account of the relevant Roman law, both as it wa^j and as in the 
erroneous conception then prevalent it lVf^s thought to be, in ^H 
oixler that the reader may understand the mental abnosphcre in 
which the disputes about the relative importance of discovery 
and effective occupation were earned on. 

The Roman Laze of Ociiipiition and Posses-von. 

The Roman law invoked was in the last analysis that which 
declared occupation to be the natural mode of acquiring property 
in res mdlius, things in no one's ownership : giuul nuUiiu ed, id 
ratlonc mituraU acnipnntl conrcdiiHr''. This was necessarily a 
law on the actpiisitioii of ]>ropeii:y and not on that of sovereignty: 
the sovereignty of Rome is assumed in the Corpus Jitrh, as that 
of every state is assumed in its own legislation. 'Hiat however 
did not matter, for since it was agi'eed that the lieathen savages 
were of no account it followed that in the countries inhabited 
by them sovereignty and propertv were to be acquired by the 
Christian princ-es together, and the property to be enjoyed by 
Christian settlers would be carved by the grant of their sovereign 
out of that which belonged to him as the tii-st occupant'. A 
greater difficulty lay in this, that as the soil of the empire was 
ah-eady parcelled out among proprietors, including the stat« 
for those parcels of which it had the propertv as well as the 

' Jus eiiam iiiix prrscriptum libris Jtuttitiiaiu tmn civUnHx est tnntitm ni'd 

et gtnttiiim et nattirte Ergo e.i privcipibiin slat, etiti ext p-rirnliji contiiluni a 

JuKtiniiino : Albcrieus Gentilis de Jure Belli, 1, 1, c. 3; Holland's edition, 

^ Gaius, ill Dig:. 41. 1, 3. 

' See tiie iiuotatioii from Grotius on p. 87. 
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sovereignty, the Roman lawyers searcely thoufj;ht of finything 
except movables as tlie subject of acquisition by ocTiipation', 
and the occupatititi of a movalile ihtes not give oc-easioii for 
those questions, which proved to he so thorny, relating to the 
geographical extent to whieh the legal conseipienees of what is 
clone at a |>articular point may i-eaeh. The gap thus left might 
however be filled by reference to the theory of possession, whieh, 
as a nght distinct from that of property, was the suliject of 
Ciireful protection by Koinaii law in the ease of innnovables as 
well as in that of movables. Occupation might be regarded as 
a untiiraUii [Kin.-ien.itn, on whicli the right of projierty followed 
because, in the caac of what had been a rvx ntdl'ms until the 
first possessor set foot on it. there could be no better title than 
that of the first possessor to opjjose to him. Indeed this had 
been observed bv the Romans themselves : ilomiuhiin rennn r.r 
mititrali imssi'mione ca'phsc Nerva ^fH'ius ait'. And so it was 
practically t!ie Rt)niian rules on possession, or what were believed 
to be such, that were held to govern the ease of discovery. 

Now the theory of possession was that it recpui-ed both a 
bodily act and a mental attitude: apheimnr pomctrnmem tarpore 
I't aiihnuy ricque per .w aiihno nut per .w eorpore'. The necessary 
bodily act was prehension ; such a seizvu-e as to give the mastery 
over the thing, including the power of retaining it, without 
which there would not be mastery : imn vuJetur possessionem 
uJeptti.f if qui ita nfietu.v est tit enm retitiere non jx).ssit*. This, 
where the possession of an immovable is peaceably transferred to 
a purchaser or donee, does not always require that he or his 
jigent shall perambulate every part of it. If the intention of 
the parties refci-s to a known unit of moderate size, as a farm or 
a house, and there is no obstacle to that intention being canied 
into effect at any moment by the party let into possession, the 



' It iB true that amnnjf the thiii/<8 capable of occupation Pan his mentions 
ail island arisiiiff in tlie sea : l>ifr. 41, 2, 1, But this is an «.\ception which 
proves tlic rule. 

■■* Thus Paulus, ill IJija;. 41, 2. 1. 'I'lic reader will do well to note that 
this title of tlic Dig-etit is lieaded </<• uil'inireinhi iv.t utniitfuiiti jHtnntiunone, 
the previous title (41. 1) heing de adquirtindo rerum dotriinh, 

^ Paulus, in Diii. 41, 2, ;i. 

•• Javoleiius, in Di(f. 41, 2, 22. 
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transfer may take place at one point with effect as to the whole'. 
But if the unit, although known, is so large that a physical 
power of ftenhng with the wliolo mul excliitling others from it 
cannot he contemplated us resulting to the transferee from the 
act of induction, as if the intention is to transfer the posttession 
of n great estate hut the induction takes plate at only one of 
the farms composing it, tlien it was never held eitlier in Roman 
or in feudal law that liverv of seisin of that farm could be livery 
of seisii» of the whole estate'. Still less if possible, where a 
discoverer enters on land regai'ded as a res ttitll'mK, a supposition 
whicJi negatives the possibility that the unit ou whith he enters 
can be ascertained by a concert <tf inteiiticni betwcLii him and 
the previous possessor, would tlie Ronmn theory extend the 
possession acquired by him beyond the limits which he can 
control from the position which he actually takes up, 

The mental attitude retjuired by the Roman theory for the 
acquisition of possession was the intention to possess. Applie<i 
bv analogy to the acquisition of property by occupation, it is 
the intention of ownei-ship, the tin'imtM rem .sil)i luihend't. On 
this however a misuiidei'standirig existed in the age of the 
renaissance anrl long afterwards, indeed until it was finallv 
dispelled by Savigny*. It was thought that the im'nnwi included 
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* Quod autem diximiut, ft corpore et animo adquirere ntut dehere po»te*- 
itioncm, noil iitiqiic ila nrrifiiendnm fsf iif qui fiiiidum jmxxidfre rflil nmnfjt 
glebu^ circumumlmlv.t. Mid Kufficit quumlihtt partt'm Kju* fundi inlroire, dum 
mente vi rogitntiuTus har nil Hti fotum fundtim uiuftu ad tenninum fudit 
pansidere : I'auhis, in Dig. 41, 2, 3. 

* Saviguy mi PnnKi-jsxioii, book 2, section I',<; pp. 17!-i-4 of the English 
translation. 

^ Savigny held that tlie nmmns required for possessiim was the inten- 
tion of owiierifhip, for which modern jurists rommoidy use tlie term 
anirnus domini, not found in the aiieiuiit texts. Jlieriiij^ lielil it to be 
only the inteutiiui of keepiiifj; the thinji, hut Ivirhivvii makes it to W the 
intention of pos.<ii'ssirif^. which he disting'uifhf* from the intention of 
keepiiif^ by iti iiii'ludiu)^ tlie will to deal with the substance of the thing, 
at least in certain eve[itualitie.<i, and not merely to use it without nffe(;ting 
its substance. Thus tlie later authorities, while itistinguishiiig the iniiuiu-f 
iiecassarj' for jMissessiou from that of ownership, H-iii<:li must certainly be 
present in occupation, agree with Savigny in referring the atiituuK in all 
cases to the nature of the riffht or position intended to he itcijuired, and not 
to its extent in space. 'Hie work of Savigny, in dii^ipelling the notiiiii that 
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the intention of tSie ai-cjuirer as directed to a larger or smaller 
extent t)f space, so as to govertj tlie ojjeratJoii of the possession 
taken at a given [)oiiit. This was not only without warrant 
from the texts ; it coiiHicted with them with regard both to 
occupation and the corporal element of possession. Considered 
with regard to the rules aljout possession, it set aside the 
necessity that the acquirer should have the physical mastery of 
the thing to he possessed, or at least that sudi niasterv should be 
captible of being contemplated <is the innnediate conseijueiice 
of his acquisition. Considered with regard to the natural 
acquisition of property, it substituted for a real occupation a 
symbolical occupation of a province or of a continent, ortected 
at a certain point, and being iii the last analysis n<)thing more as 
to all other points than an intention to occupy at some future 
time. 



Titles by Dincoven/ and hi) Effative Occupation. 

We are now in a position to appreciate the title by disc-overy 
put foi'ward at the ctpenirig of the great age of discovery. First, 
it was not imagined that any title could be gained by a discovery 
made by subjects without authority from their governments, 
The title, tliough for shortness it might be spoken of as «me by 
discovery, was always iintlerstood to be one by discovery and 
occupation, and occupation, with the con.sequent acquisition of 
dominion, could in the nature of things be only the act of 
a state. But if a private iinconnnissioned discoverer professed 
to acquire for his state, a ratification by it liefore another power 
ha<l stepped in would be in time'. These principles occasioned 
little or no difficidty in the fifteenth and sixteenth centuries, 
when explorers, even though not belonging to the regular 
.service of their countries, were asually furnished with letters 

it could be of the latter t'lmracter, «itli the ciiiist'ijueiice of an net huviug 
legnl effeot for an area with n vit-w to uliicli it is tiyiuholic-ally jierfoniied 
at a point, does not seem to have Iweii attiickwi hy his crities. 

' POKxfjtxhmem t/dtfttirimtix vt iiiiimi) rl ror/Mir, rjitiiiio ftfitpte nuittru, imr/mre 
vet nostra w/ iilietio: Paulus, Seiiffiitiiiruni Vih. .5, tit. 2. Tlie princijdc 
that omtih riitihiihilio rrlrotrahitur I'l mnwlnUt (n^t/iii/mnitiir carries the 
unimuii tio»ter Iwck to the mrpiut iilmium. 
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patent or some other authority ad hoc. But the United States i 
ill the Dregon dispute with Great Britain ran counter to them 
in t'oiuidinji tlifir clfliin on the discovery of the mouth of the 
Cohiinbiti River bv a private Hdventurer, Captain Gray, 
followed by an estabHshment which one of their citizenii,j 
^Ir Astor, inmif on that rivtT, althougli up to the time when 
Astoria \Mi.s sold to the British Nortliwest Company their govern- 
ment had not adopted the discovery, and had retimiwl no] 
answer to tlie k'ttei' by whieh Mr .Astitr had ret|ut'stc'd it to 
autliorise his proceedings. Tlie British iicfrotiatoi's did not 
admit the claim, and the region was flivided by the treaty of 
IS+fi. There is however no serious doul)t ahoiit tlie [irinciples. 
On the one liand a governuTciit will gain no title from the 
discoveries made even by its own expedition, sent out with no 
other avowed objct-t than that of scientitie research'; and on I 
the other hand the advanee of Eunipean states in Ati'ica isj 
usually made at the present day by following, and so- far asj 
sovereigntv is concerned adopting, the establishments made bv 
their subjects bevond tlieir frontiers. 

Secondly, Ijesides the requirement of state authority there 
wa«! that of publicity. "In newly discovered coimtries," I>ord 
Stowell sj\id, "where a title is meant to be estalylished for the 
first time, some act of possession is usually done and proclaimed 
as a notification of the fact".'" Notification is here to be 
understood in the general sense of making known, and not in 
the special sense of an express connnunication to otlier powers 
in which it is used in the general act of the African Conference 



' 2 lIoltzciiilDrff, pp. 2.")H-i) ; svIuto tin; It'uniw] niitlHtr snys that "even 
the .seiniirifj: of niissiati.'irics to cunvert the iiative.s, on wlik'ti the Spanish 
pover»tneiit fcMiiideil in tlie rniitrnvcr.'iy ;ilmut the {.'iimliiie Islands, enti 
iin lon^rer he considered fis an act of occupation, because it was the ehureh 
tliat t^iit theuu" "nie discoverer must either iii the first iiLstaiice he 
fortified hy the puhlic authority and hy a munniissioTi from the state of 
which he is ;i member, or his difcovery must be subse(|uently mlopted 
hy that state:" Philliinnre, fiifcrniilhiiti/ l.mr, voJ. 1, !^ 227. " // «"*' 
iKTi'fUiiiiri' t/iir t' til I'll fHttidii iiit /ifit nil tdjiii I't tirrf f'luftteutininit d'liu gmivenie- 
ment . .. L' iiffiipiifmu eiitn'jiritrf par dcx purtinitki'ti doil t'tre miurtioiiiire pur If 
gouriTiifnifiit on pnijit ilnqiid file a rti- accompiic:" F. de Martens. French 
tran!ilnti(m, vnl. 1, \k 4(;;3. 

'^ lu Thii.Fumti, 5 C. Kohirison llfl. 



of Berlin. If the discovery was made in a spirit of occupation 
and by an authority conipeteiit for that end, the fat-ts would 
soou be knovvji tluough the reports of the voyage which ran 
round the world. If it was made by private and unauthorised 
marinei-s, its adoption by their government would generally be 
accoinpanied by some pnblie act like the erection of a fort. 
But whatever the means by which publicity was effected, it wnn 
never thought that either discovery or appropriation could !je 
kept .secret and the benefit of it retained. 

These two points being premised, which it would be unfair 
to suppose were not assumed even where discovery alone was 
mentioned, we come to the point.s of divergence. The Spaniards 
— possibly oidy because they were the first comers in America — 
carried extremely far the claim to have occupietl vast tracts of 
territory by the representative effect of acts done at certain 
points'. No geographical conception seemed to them too 
large to be embracetl as n unit by the aiiiiims of an occupant. 
Thu,s Venezuela, maintaining old Spanish pretensions in the 
arbitration between her and England in 1899, put forward the 
whole of Guiana, bounded by the Orinoco, the C'asi(|uiare, the 
Amazons and the sea, as a unit to every part of which the effect 
of occupation at any point of it extended. And this exaggera- 
tion of the scope of the mentivl attitude entering into occupation 
at the expense of the corporal act leil, naturally, to reilucing tlie 
latter to a merely ceremonial one. To read a proclamation, 
plant a flag, perhaps make some mark on a rock, and sail away 
without building a fort or leaving any other embodiment of 
power, wa.s repix-sented a.s taking po.ssession. Such claims the 
English and other later comers on the scene could not and did not 
admit. It is true tliat behind the pretensions there lay a kernel 
of substance, but it was of a political and not a legal character. 
W'here the king of Spain or any other sovereign built a fort or 
founded a settlement, the legal doctrine would measure his right 
in space by tbe area which the force existing there would enable 
him to rule from it. Within that range alone could his occupa- 

' The view ia expressed Ky I'ufcnilorfF, thotigb with more moderation. 
Oi-riijHiiio ri'ritm soli, he says, takes ])lai;e j)e>{JfiiiK, i:iim ilUentiaiif mlliiram 
iindvin adiiibeiidi, ac convtitutiv liiiiitifnu rvl txncte itel cum iifiqua lutilu- 
ditte: 4, 6, B. 
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tion be strictly called real or eft'ective. Hut a fort or a settlement ' 
may not only Ix' a seat of actual rule but a centre for the 
exteiisioTi of that rule; and while the sovereign cannot 
fairly by delaying nutM extension exclude the rest of the world 
for an indefinite time, it would lie an unfricniUy act for another 
to step in preniatin*elv and cut off his ivasonable hopes. Thus, 
since sound politics cannot l)e ignored in international law, 
arose the doctrine that in new countries civilised states only 
gain conchisive title liy effective occupation, but yet that a 
moderate time must be allowed for the extension of such tx^cupa- 
tion over a reasonable area round the point at which it has 
been conuneticett. This is the doctrine of effective occupation, 
and has usually lieen tx>ntra.sted as such with that of title by 
discovery. Moderate and reasonable are loose terms, as nui.st be 
expoctefl where politics mingle with law in the constiaiction of 
a theory, but the theory has m its favour the gi-eat weight of 
authority, and is fully stated by Vattel, who says: 

"Thiw iia\'igatnrs, heitig on voyages of discnverj' witli Cdmmissioiis 
from their sovereij^iis and meeting with islandti ut iitlier desert countries, 
have takeyi pDsBessioti of them in the naint's ctf their nations ; mid that title 
has generally been respected if it has heeti closely fidlowed hy a real 
possession'." 

The same view was stated by Queen Elizalwth, with a.s 
nmch fulness as was retjuired bv the occasion, in her replv to 
]VIendozi», I'hdip lis ambassador, who complained of tlie expe- 
dition of Drake. 

"As," she Haid, " sshe did not ackinnvledjfc tlie Spaniards to have any 
title hy donation of the bishop of Rotne, so she knew no ripht they had 
to any phu'es other than those they were in actual possession of; for that 
their having- loutbed (inly here and there upon a t-oast, uiiil driven names 
to a few rivers or capes, were such insijifiiiticant tbiiifts as could in iiii ways 
entitle them to a propriety further than in the jKirts wbere they actually 
settled and continued to inhabit-." 

Nor does the position ultiniatelv taken by Spain herself 
appear to have been very different. In the declaration of 

' hrmt lies Oem, W, 1, § WfJ. 

^ Camden's Annals, year \hm. Translated a« in Twiss, Ortgon Qiiefition, 
p. Ifil. 
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4th Jtint; 1790 siffned by the Count de Florida Blanca and sent to 
all the courts of I'Uiiope during the Nootka Sound {'oiitroversy, 
the king of Spain limited his daini in the Pacific to " the 
continent, islands and seas which belong to His Majesty, so far 
as discoveries have been made and secured to him by treaties 
and inmieniorial possession, and uniformly aapiieseed in, not- 
withstanding some infringements by individuals who have been 
punished upon knowledge of their offences^" 

It will be noticed that in stating the doctrine of effective 
oeenpation we have descrilrcfi it as being the only means of 
gaining a conclusive title. It was intended by this to leave X 
open the question whether any steps taken short of effective 
occupjition confer only an inchoate title, to be completed by 
effective occupatio n within a reasonal:)le time, or may confer a 
full title, to be los t by pres umptive abandonment if effective 
occupation does not foll ow within a reasonable time. The latter 
mode of statement has been the most usual on the continent, 
and falls in both with the old nation that title could he actjuircd 
by an intention directed to an area, and with the habit of 
assuming abandonment, real or pi-esumptive, as the ground for 
any admission of jirescription in internatioual law=. Hence 
writers who seem to admit the title by discovery in the ancient 
Spanish sense must not be reckoned as practically hostile to the 
doctrine of effective occupation, until it is seen wliether they do 
not reach its goal through the theory of abandonment. The 
other mo<.le of statement, with the term ^' inc hoate title "'' which 
is ne(!essarily connected witli it, has been much used by English 
writers, and agrees best both with Roman law as now under- 
stood, and with the discouragement of stale claims in the interest 
of peace which is the substiintial reason for the admission in 
international law of some equivalent to the prescription of 
national laws^. 



' TwisH, Ompii (/iip.itinn, pp. 10!), liVl. TFie treaty nieatit was tliat 
of I'trecht, the terms of which were truj gijneral to KupjHirt tlie particular 
Spanish i-laini to Nnotku Siitnirl, iiiid the exiict meaning of the declaratitm 
miglit he open to (lisciissiiin if it vvas wdrtli while. 

■ * See ahnve, [i. Wi. 

I ' Perhaps prescription in international law, whether frrmuided on 



Modrrti Vicn'ji : Arts. '34- and J35 of Derliit. 

ITie peoples of Kiuo[)efUi blood nitule during the nineteenth 
ccuturv, and especial Iv during the second half of it, an advance 
in theii- knowlcHtge t>f the j^lolje eoni[)iarable to tiuit which they 
made diirinj^the fifteentii and sixteenth centuries, but the earlier 
pericxl was the age of discoveiy, the later that of exploration. 



nr the deiiijil accoitrpiiiiied by a more ritiorous specific applicatiun, than 
by the rriitfd States rpf Aitierica during their disputes with iSjiaiii i»s to 
the houiidiiry between Louisiana mid Mexico on the cuast of the Gulf, 
and with ErtjL^hind as to their nortliwestcni boiuidary. 'Hieir negotiators — 
Piiic'kiiey and Monroe on 20 April IDn:") and J. (j. Adams on li March 
ia2n — Uid down three principles, the fii-stand second of nldeli cmbixlied 
tlie dootriiies of watershtMl anil middle, distanee, and the thir<l was thus 
expressed; " Tliat wjienever any Euro[iean nation has thus acquired n 
ri^ht to any portion of territory on tliat [the Anierirjiii] continent, that right 
can never be diminished or ati'eeted hy any irther power, by virtue of 
pnri'liases made, by grants, or conquests of the natives witliin the limits 
deaeribed." 'I'he t«ise on the Gulf was this. La Nalle, sent out by the ^| 
French jifovernnient to make a permanent settlement, built a fort in lf)85 
ill a. bay called by iiim that of St I,K)iiis, now known as the bay either of 
Espiriti'i Santo or of iMat!igor<ia : it is liot certain which, and it ia im- 
material, they are so near one another, '['lie Judians massacred the 
g.arrison in Hiili). and llic French niaile no attempt to recover the sjHit. 
Ill IfiilO the Spaniards founded a settlement in Kspirilu Hay, and from 
that point eastward to the deltji of the Mississijipi there was on the coast 
110 settlement of either nation, and in the interior the most advanced 
.Spanish and French pnsts were respectively at Artues and Natchitoclies, ^| 
nearer to the Mississippi than to Espiritn Hay, until Spain g^nt possession ^* 
of LouiRianu in 17(!!t, under the cession which France had agreed to make 
in 17f'-. After certain intermediate transactions Louisiana wjis transferred ^m 
to the I'nited States in 18n:), and they then claime<l that l''mnce had never ^| 
lost the sovereignty of the sjiot where l*i Salle had hiiilt his ])o.«t ; that 
that fort giiie tn Fratu'e tlu- coast as far west as the Ilio (rrande, being the 
middle distance to the then nearest Spanish settlement on that side ; that the 
subse(|uent Spainsh settlements, which hy IIHW reached in a eomjhact liiie 
to Eftpiritn Hay, were unlawful encroachments; and that the Kio CJmnde 
was therefore the tnie boundary between the United States and Spain. 
But the treaty of IHli) between the two powers fixed their boiindarj- at the 
river Sabine, nearly where the line between the French and Sjtanisti posts 
j'lad been before 17tJl>. See 'IViss's Onyun i^tiefitwii e.idiiiiiicd, 
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Coast lines were sighted and mapped in the one, the inteiiors 
of continents have been laid bare in the other. The former 
process detecfc? the unknown, the latter brings the vague into 
clearness. The processes differ in their effects bearing on inter- 
national law. The mouth of a river is a point to be foitified, 
and geographical conceptions cluster round it; the route of a 
traveller leaves no more mark than the track of a ship, and one 
cattle or sheep farm is very like another as the pos^sibk centre 
of a district. Hence exploration lends itself less ca.sily than 
discovery to those legal ideas which connected sovereignty with 
occupation in the Roman or wliat was believed to l)e the Roman 
sense. On the other hand, as tlie settler is not long in following 
the explorer even if he is not himself the explorer, exploration 
is in closer contact with the political ideas which arise on the 
presence of white men in the midst of native tribes. That 
civili.sed states should assume soveitignty over naw but not 
uninhabited countries, on a system which they arrange among 
themselves vs ithout reference to the natives, can only be justified 
by the necessity of a govern n>ent where whites and natives meet, 
and bv the inability of the latter to supply a government 
atie(juate to the white men's needs or to their own protection. 
Accordingly the niotlem tendency of thought is to place the 
original acquisition of title to sovereignty scpiarely on tliis basis, 
and so to furnish the doctrine t>f effective occupation with a new 
and solid support. " No state," says Iloltzendorff', " can a)>pro- 
priate more territory through an act of occnpati(»n than it can 
regularly gmern in time of peace with its elf'ective means on 
the spot'." 

Tlie rules which the Afincan Conference of Herlin laid down 
in Articles 3-i and 'i5 of its General Act, though limited in 
their expitssion to the actjuisitioii of territory on the coast of 
Africa, embody the shape which tfie law as to the original 
acquisition of title has taken under the influence of these views. 
Few doubt that their principles are applicaljle generally, and 
indee<l Sir P]dward Malet, the British representative, expressed 
at the conference tlie desire that they should be declared for the 
whole of the African continent, but it was thought niore con- 



' Ilamllnurli d('« Volkei'rvcht«, \-ol. 2, p. 2t)3. 



venient on that occasion to declare them only for the limits 
mentioned. They are as follows : 

"Art. ;14-. Ally power wliit-li henceforth takes [tossessiiin of a tract 
of Imii! on the coasts nf the AFriimn iMttiUiieiit outside of its present 
possesBioiis, or which beiuK hitherto without such possesions shall uctjuire 
them, ;is wbU as a power whicli assmties a protectomte tliere, shall 
accoinpHny tlie respiviive act with a notification thereof adilre-s.sed to the 
otlier fi^iiatory ptmers of the present act, in order to enable thein if need 
be to make goml any claintFi of their own. 

" Art. 3o. 'Hie sigiiiitory powers ctf the present act recftginse the obliga- 
tion to insure th e ewtHhlishineiit of authority in the regions occupied by 
them on the coasits of tlie African continent. siifRcieutto^ protect existin g 
rights anil, as the case ni.iy he, freerlom of trade and of transit under the 
c(inditi(nii> apreod upon." 

The first of these article.s refers, among other protectorate.s, 
to the colonial ones which have been mentioned above' and will 
be tR'ated more fnlly in the next chapter. Postponing their 
consideration, we observe that tlie article siihstitutes an express 
notificiition for the less precise requirement of publicity to 
which we have seen that new acquisitions were always subject. 
And by declaring that the object is to enable adverse claims 
to be made gootl it does more, for unless the area o\er which the 
new claim extends is in some degree speciiied it cannot be known 
what other claims are adverse to it. Accordingly the couniiission 
at Berlin wliich reported on the draft articles which, as amended, 
became Arts. !34 and 35, although it did not accept Sir Edward 
Malet's proposal that the notiticatiou should always contain an 
ajiproxiniate determination of the limits of the territ(}rv occupied 
or protected, yet placed on record that " it remained understood 
that the notific^itioii was inseparable from a certain determina- 
tion of limits, and tliat the pi>wcrs interested could always 
demand such suppkmientary information as might appear to 
them indispensable for the protection of their rights and in- 
terests^.^ Thus the difficult geographical tpiestions about the 
extent to be attributed to an occupation are sisept away Jis to 
bomidaries on the coast and nmch i-educed in importance as to 
inland regions, where however, since landmarks are less ea.sy 
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* Annex 1 to Protocol no. 8. 
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to Hml, some tliffifulty may still occasionally remain even 
where the otcupation of the interior depends on that of the 
coast. 

The second of the above ai-ticks requires the establishment 
of an authority which may protect the natives \vit!i wliom 
contact has become inevitiible, atul under wliich the rivil riffhts 
essential to European or American life may be enjoyed in 
tranquillitv. The "existing rights'*' mentioned cannot include 
less than this. Because a native tribe is imable to supply a 
government suited to white men, and therefore cannot be 
credited with sovereignty, it (iocs not follow that it is not to 
be credited with rights of a simpler kind. Property i.s within 
the range of native intelligence, and at the moment when white 
sovereignty is nccjuired property may be held by natives or by 
whites to whom Ihev have Inmsferied it with full knowledge 
of what they were doing, or whites may have acquiix-d it in 
uninhabited places by enterprise and industry of the fruits of 
which it would Ix? an outrage for any government established 
later to deprive thent? All such rights would be "existing"" 
within the meaning of Art. fJ5, and the area which they coveretl 
would have to be excluded from that in which, using the 
expression of Gri>tius', sovereignty and jjroperty are acjpiired 
at one blow. The requirement that the authority to be estab- 
lished simll be "sulficient to protect, as the case may be, freedom 
of trade and of transit under the conditions agreed upon," refej-s 
to the special stipulations made bv the conference for the Congo 
Basin, but Jippears to be sutlieient to include any further stipula- 
tions to which a given povyer may have consented in any case. 
The nature of the functions to l>e perfonued in this respect 
is an ndditiotial indication that nothing less than a regular 
government was contemplated as the contribution to be made 



' For <»n)tiiis, uee above, p. 87. 'Hie first draft, of Art. .'55 mentioned 
private ai'((i)iri'tl ri^lils, im wtiieti tlii^ coniniisHtnii obsei'vwl : QH^'!^t mmt /cv 
iiroi(» arijuin qn'il fani fiiirr reifwrlfr ' Lc rniiiitt' it pro/mxr rtf piuvfr h mot 
' frrivem' ei>tre cex trmifx. D'apri'-n xou hittrprctiitinii, it Kugit tie (lroi1« ririlx, 
et veii.r-ri ihivent t'tre ninif^f/arfJiit a ipielipie t'fifxjue quil-K nient i-le avquis, 
avttjit comme aprin CoefujKition. La cottimij/nioii, eii approiiv(inl le commen- 
ttUre, n'u ptu mniiidt'rr t' intfrailulion comme indijtjtrnmthk pour detenniiter le 

> de ill dhpotition. Aiinc.v 1 to Prntot-ol iin. 8. 



by a state to the general interest, in return for the permissio; 
to apfjropriato dominion to itself. 

Smli lx'iu<f thi- oljligations attaching^ to occupation, the 
sutfifit'iicj of the ocnipatioii must Iw measured bv their fulJi]- 
nieiit. If a state chiiming sovereiffnty by occupation should 
fail to establish t\\v iRressary authority, no other state can be 
bound to overlook the injury which may be thereby caused to 
its own subjects being in the country or afterwards entering it, 
or the ininnnanitv to the nati\es which uuist inevitably result. 
But exploration commonly begins through private enterprise, 
sooner or later recognised and supported by the state to which 
the adveiiturei's belong, so that the development of public 
authority in the occupied i-egion can only ix' gradual, and thei-e 
will usually be an interval during which the fulHlnient of the 
conditions for the ac(|nisiti()n of sovereignty will be more or less 
in suspense'. In short, the doctrine of effective occupation 
cannot be pi-esented in any form without iiiisiiig the question 
which we, in coiniuoii with most IjUglish writers, think is best 
answered by the din'triue of inchoate fitle. The ripening of 
an inchoate title into a complete one, in other woi-ds the nio 
or less gradual steps to be taken in fulfilment of the obligation 
mcai;ui-ed bv Art. iio of Berlin, will always call for wise dis- 
cretion. As we have said elsewhere, " we should certainly 
going too far if we said that authority must always be present 
when its action is i-equin-d. Even in old cotnitries the means 
of restoring order and ]junishing its breach are by no means 
always ready on the spot where a crime has been conmiitted or 
a riglit has been violated, and the rights conferred by an 
inchoate title would be i-educed to very small proportions if 
other states were allowed to enter the region and set up their 



' Kanm ijtmherinont said at Berlin tliat f occupiition ne *nuruit r-tn 
vraimeitt ffferdw aii moment mi-iiuf dc in priftti iff jtotuntj/tiion : file tie te deviftidra 
que plus tani, pur ruixomplkin^tnent de condUhiii-x ijni impiiquent une idee 
contrnuitc et da jifntuiiieiiff^. On nf pent dour rifii rrroiiiKii/re iii cimtfutfr a 
cet egurd an tt^iidcmitiii di>. In iiii/ijimtioit: Aciniivliiigiy the ciiinmissioii struck 
out from the draft of Art. "W wiirds n}ii<;ti wniild lijive made it the Kbject 
of the notification tliat tlie sijfiiatory jjowits sboiihi he eiialiled ritber to 
■ncognixi' Ihf ixx-uputUju itn efffftire ur to make g'ood any claims of their 
own. lit. 
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own ■ sovereignty at every point where their tradei's may have 
suffered a inonifiitarv injury', Conuiion sensL- points out that 
much must depend on the nature and rapidity of the stream 
of emigration or of enterprise which is directed to the region. 
'ITie crowds which flock to new gold-diggings must he speedily 
provided witli a government if it is wished to maintain the 
pretension to the sovereignty of the country. Pastoral settle- 
ments scattered over a vast area may he followed more slowly 
bv a regular administration. What is above all necessary both 
for the theorist and the statesman is to bear well in mind that 
no title can prevail against the substantial noa-fidfilment of the 
duties attached to it, not even if the notiHcation re(]uiit'd by 
the Conference of Berlin has been made and has not met with 
any objection from the powers which have received it'-." Dr 
said in 1S8H: 



" It is a very doulitfiil question whetlier tlie t'migo State can rigrlitfully 
claim tl»e sovereignty over a territory of utoro tlian 2,(M'H),000 square 
kilometres with 40,(MMy,fMK> iiiliabitaiits, exteniliiiff in jiart over re.g-ion« 
entirely iiin^'xploreit and fertiiinjy not yet r<'i)ii(>wl ititrt [inssession, even 
Uiotigh its i-iglit to those limits has been aokiinwle^igerl by other states. 
These re^ritms will itnly lietwme the territory of the Congo State in pro- 
portion as tliey are occupied by it^." 

This seenis to us to have Ix'en a sound opinion. 



It is worth while noting the following testimonies rendered 
to the necessity of effective occupation by important writers not 
later than the middlf of the nineteenth centun'. 

' DiDM den I'untrreti ovrnjietDi parfoix depuix peu et muretit liiintnhie^, la 
pilix pent He tromtr e.rpojitJe a dm viriJiitiiudeii que FautxinU iw nnuriiil tonjonm 
ciinjurer. Uen troiihkn qui rw ftemieiit pan rr'pnmi^D mir I'hi-ure, aiiiitriiee- 
rnieiit-iU den (ierf <i vwttir /ex drmtx de f offiipant eii question 1 Une. garautie 
Miiffi4i(nite. rexide diiiix I'oliHjfiitUm dn fiiire rrxjUTter liv droits acquis, qui cont- 
pretiueiit /<•« permmwx el leit vhoxex. liawii IjimbermKiit, ih. 

* Chaftterx on the Principlex of hitrniatimiiif Law, p. U'tH. 

* Heffter's Euro/Hlinrheii Vi'ilkerrerld der (JeffenuHirt, 8th ed. by Geffcken, 
p. 169. 
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Grotii'8. ''Quin et ipxa iiaturalis ratio, et leg'um diserta verba et 
eriiditioriini iiiterpretatiii, niriuifete usteniiit ad titiiliiiii doniiiii paranduni 
eaiii di'inuni stiflircrii iiiveiitioiieni ((hhc i-iiin poHsoxsitiiie cniijuncta est, ulii 
si;ili<*t ras lunbiles ;![i]trelK.'Jiiliiiitui' uiit iiiinuiliik's teniiiiiis iitque custodia 
«sepiuiitiir, ({uod hi liac specie diui iiiillo niudii potest, nam praesidia illic 
Luttitaiii nulla habetil." Mitrv Liltrr>ait, c. 2. 

Bynkkkhiuikk. " intrn (leteiitjiitiem t'lirjiiiraleiii diiininiuin iiou extendi 
JiiHi ex f(itiv)'iiti()iie......H(>Iam k'^em fivitatiH fiiimiuia reriim defeudere 

etiam sine pnssessiorie curporali." Lhi Dmninio Miirin, v,. i, finutpecttts. 
This view having!; been attacked by Thomasius and others, he explains 
in his Ofirra omvia that "praeter atiiniuni poi^etssioneni desidero, ited 
<|unleincunque, <jui»e prubet nie iiec forpore desiisse possidere." 

Vatteu See the iiuntattoii on p. 102, above. 

, GvNTHER. " Uni das eigeuthum dergleiehen liinder, e« sei auf welche 
art es ivolle, /ii erlan^oii, ist es iiit'ht liinliin^lich eie entTleckt zu haben 
«)der bins die absicht der bemiichtig'ung an den tsig /.n le^jren. Sie niiisiMiu 
auf vorenvalnite weise iin Ivesibs g'enrHnnieii werdeii." I'olkernu-M in 
FrieiirtiMzeitfii, IJil'l, v. 2, p. 11, 

KlObrr. '■' L'oc<!ii]JiBtinn d'nnt' piirtie inlmbitee et wnis inaitre du 
plnbp de la terre iie pent d"iiir s'lHendre lyie sur le« tlM-ritoirps dimt la 
prise de jiossession eU'ei'tivf, dans rintcntiiin de s'attribuer In propriete, 
est coiistaiite." Droit ih'x flt'iix iiiodenien (if I' Kiimp^., IHli), f 12(i. 

M'fiKATON. ''The exflusive ri^lit of every independent state to its 
territory and other property is foutided u|ion llie title orig^iiially ai'(|uired 
Ly oec-iipatHiy, e(>n<|iicflt or cession, and subsei|i]ently ecHifirmed by the 
presumption arininff from the lapse of time, nr by treatie.s and other 
compacts with foreign statesi. " K/mii-iitK n/ I'lte.niiilknitil Jjim, WM, § 101. 
In § l(!"j Wlie^ton contrasts the title derived in Europe from compiest and 
confirmed by Inng poHsessiou and titternatioiial cempacts, with the claim 
derived in America from disi^overy, conquest or colonisatinii, and since 
e.onfirmed by compact. Kvidently he did not put discovery alone a.s high 
a.s a title. 

t)HToiAN, Eugene. ^'Une prise de pcjssessioii nominale, un sijyriie ou 
un indite quelcimcpje de souveraiiiete, ne suffisetit [)a.<i. ...11 faut joindre 
a riuteiition,..uiie possession effective, c'est-a-dire qu'il faiit avoir le {lays 
a sa di.spositioij et y avoir fait des travaux qui constituent un etabiisseinent." 
DeM Atoi/etm d'aeqiierir fe Dumn'nif [ntfi-uittiuiiut, IS.'i], § 73. 
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Tilt; prfcsent state of opinion on tlie .subject niiglit l>e proved 
from nmnerou.s wTitui-s of recoffuLsccl value, but may ha .suinitied 
u]) by quoting tliL' declaration adopted by the Institute of 
lutenuitioiial Law at Lausanne in 1888. 




Projet rie Ih-rliiriition Iiiti'rniii'wunU' ri>/iitive nux (k'aipaeiont! tlf 'IWritoireit. 
Art. 1. L'o<;cu|Mitioii d'uti territdire a titre de souvei-aiiiete iie poiiiTa ctre 
recoimue comme efFei'tive que si elle reuiiit les (r(Miditi<nis suivaiitcw. 

1". La prise de possessinn d'lin torritoire eiiferme daiitt ccrtaiues 
limites, faite au nom dn gouvernomeiit ; 

2°. Im iiotifieatiim offirielle de la prise de pnssessiim. 

La prise de possesisinti s'awomplit par IVtablisscment d'uii pduvnii' local 
respoiisable, pourvu de moyeiis siirtismits pour maiiiteuir I'ordro ut puur 
assurer I'exerciue regiilier de hiiii autnriU- dans lex limites du territoire 
occupt?. Ces nioyeii8 pnurnmt t-tre enipniiites a des institutions existautes 
dans le pays oecnpe. 

La, notification de la prise de possessinti se fait soit par la puidicatioii 
dau8 iu I'urnie qui dans diaijue t-tat est en usage pour in notilication 
des aetes offifiellejn, soit par la vnie diplrimatii|iie. Elle ciintitMidra la 
delertnination approximative dtw liinites du territdire iwcupt'. Annuaim 
de I luMitiit iff t>t»il liitfrnitfionitl, v, 10, p. 201 ; Titlthnn Grtir'nii dv f J, de 
I). I., p. 14o. 



SiibitJdiarf/ arffuvientu of Title r Watirjihid, Middle Distaiwe, 
Back C'oimtr//,, Political Cotumhrationn. 

We come now to a class of considerations occupying a 
prominent place among those appealeci to in the histoncal 
controversies about the title to territorv in new countries, the 
connection of which with those we Imve already studied must 
he explained generically l>cfore we enter on any of them in 
particular. ^VHien discovery and occupation at a point were 
claiuied to give a title to a large area for wiiich such occupation 
was suppo.sed to have a representative effect, it was an obvious 
idea to use geofrraphical arj^funients in suppoii of the repre- 
sentative character as.sertcd, arginiients tending to show that the 
area claimed was a natural unit of which possession might be 
acquired at a point, just as the piu'chaser of an estate may receive 
livery of seisin at the entrance to it. Again, when an inchoate title 
was claimed to an area larger than that i»f the actual occupation, 
it was an obvious idea to fortify that title, political in its 
sulistance, by political arguments tending to show that the area 
claimed was that which for the purposes of government would 
properly or most conveniently be connected with the ocrupied 
part. Under the Berlin principles there will be little room for 
arguments of either kind, Iwcaiise the limits of the intentlwl 



acquisition will have been notified with some degree of precision 
and discusserl at once if thonjrht exorbitant, nor on the general 
modem principle will any arguments prevail against a failure to 
establish a sufficient authority by the time that it is required. 
Not much is thetx'forc likely to be heai'd in future of the class of 
consi<lerationis refeiTcd to, but they must be noticed for their 
historical interest, and because their usefulness is not even now 
absolutely excliidefl. Titles nnist be judged by the state of 
international law at the time when, if at all, they arose'; and 
again, a notified limit to which no objection was made may be 
shown bv later surveys to be so badly describt^ as to be in- 
capable of itlentitication on the spot, while the colonisation of 
different states may be advancing towards it from respective 
sides. 

Among the geographical arguments the two ivkich have 
played the greatest part in history are those of watershed and 
middle distance. Thev weix' laid down as follows bv the 
negotiators of the linited States in the disputes between that 
power on the one hand and first Spain and afterwards Great 
Britain on the other hand, during the first half of the nineteenth 
century. 

"That whenever any European nation takes possessiou of any extent 
of fiea coast^ that possesaion is understoo'il as extending into the interior 



' This principlej nb(jiit which there can be no dispute, was invoked by < 
ViMie/nela in the arliitrati<iii " itli (irt-at Britain ahnut the (Juiaiia boundary. 
It is worth while to nntice that in the I'ases of the Cripf H(trn Piymu and 
three uthvr vewst'ts, litlon^injj to Ihiited Stati's citizens and molested by 
Russian shi]>s of war on the charge of si'aliug in Russian waters, M. Asser, 
arbitrator, by his seutences in all the cases dated ii\ November 1H02, after 
rt'citing' tliat ai'cordinj; to the de^-Iarations e.tchanjfed between the two 
governments he Wiis to decide by the general principles of the law of aations 
and the Kpirit of the international agreements applicabte to tlie matter, 
proceeds thus r qit'enxtiite if a rte recuiiitu qtw irttv xdpti/alioii. n'unrii aticuue 
force rHroiietive, et iji/c l'fi)-fiifrf ttppfifjiii-m <iii.r riif I'ti Irtii/e tex priiiciiiex <tu 
droit deJi gi'iin rl li'x tniilt'n i7ilcniiifioii(iii.r qui i-fniftit eii vigiimr ft nh/igtitoirea 
pour lets jHirtiex inip/iijiurx duiiti cf lifige, ati luomvut of/ In xai-xie dex uarirv» n 
eu lieu. Kevue dc IK I. et de L. ('., i^ serie, tome .5, pp. 70, 80, B(!, J);). Tliere 
was no (tuestinn in these oases »f any change in a rule of international law, 
but in one of them it was necessary to exclude a treaty as inapplicable by 
its date: ib., p. 89. 




couutry tii the sources of tlie rivers emiityiug witliiii that coast, to all their 
branchea and the country they cover, and to give it a right in exclusion of 
all other uatioim to the same. 

"That wlienever a European nation niaices a disoovery and takes 
po«»es$ion of any portion wf that continent, and another afterwards does 
the same at Kojtie distJiiu'e frnin it, where tlie lioundary tietweeii them is 
not detemiiiied hy the prindple ahuve mentioned tiie middle distance 
becotties such of course'," 

The first of these principles would lead to the conclusion 
that France, while she held Canada and Louisiana, was entitled 
to all the basins of the St Lawrence and Mississippi, the mouths 
of which riverji she had discovered and taken into her possession, 
except indeed such portions of those basins as were comprised 
within the settled area of the English colonies or were well 
understood to belong to the Spanish \'iccroyalty of Mexico. 
Hut during the negotiations with England in 1861 France 
repudiated any such claim, and proposed that the Indians 
" between Canada and Louisiana, as also betAveen Virginia and 
Louisiana, should be considered as neutral nations, independent 
of the sovereignty of the two ci-owus, and serve as a barriei- 
between them'^" The United States however, when they had 
purchased from France the right which she had in Louisiana bv 
distrovery or otherwise, contended against Spain, which was still 
in contact with the Mississippi basin from the side of Mexico, 
that "by tlie discovery and possession of the Mississippi in its 
whole length and the coast adjoining it, the United States are 
entitled to the whole country dependent on that I'iver, the waters 
which empty into it and their several branches, within the limits 
on that c*>ast^.'' And, later, they claimed against Great Hritain 
on the same principle the whole basin of the Columbia or 
Oregon river, to the mouth of %vhich they asserted a right on 
the gi'ounds which we have seen above'. Here the impossible 
magnitude of the pretensions to which the doctrine of ivatershed 
would leatl was illustrated by the fact that British posts had 
been established on the head waters of that great river, Ijv 

^ These » ere tlie ftrst and second of the three principles mentioued in 
tlie note on n. VH, ahove. 
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adveiitiirei's crossing thti mountains from the side of the Atlantic j 
through British territorj-, and therefore not chargeable with ^| 
having taken unfair advantage of any discoveries at its mouth. ' 
ITiis flaini was settled by a fomprorriise in the Oregon treaty ^^ 
of 1846 ; and such has been the usual fate of watershed claims, ^H 
but the principle of untlclle distance, where the points between ^f 
which it is to be njeasured are not very far apart, has been more 
fi-uitful of results. 

A thjixl claim of a geogiaphical nature is that to the back 
country {hintrrlniid in German) to an indefinite extent behind 
a coast of which possession has been taken. In the charters 
granted by the English or British crown to many of the colonies 
which afterwards became the United States, their limits were 
definctl as stretching westward from definite parts of the Atlantic 
coast to the Pacific, but this must be taken as intended to 
operate between the colonies and the crown and between ad- 
joining colonies : no pretension of so far-reaching an extent was 
advanced by Great Britain against foreign states. ^Vithin more 
moderate limits the claim to back country is political as well as 
geographical, since it will usually !)e frotn the coast at the back 
of which it lies that that region can most easily be reached, and 
the state which has established its government on the coast will 
be acting within its right if it hindei-s another state from using 
its teri'itory as one of transit for the purpose of setting up a 
possession adverse to it in the interior, and indeed a state which 
attempted to do so would be playing an uirfriendly part. The 
coast state might regai'd itself as enjoying a sphere of interest 
beyond the range of its effective occupation. Bui it is often 
possible to reach an interior otherwise than from the nearest 
coast, and where this is so it can only be within inoik'rato.liiuitay 
of space, and for a moderate duration of timf yaa niini ti m ii «t tn 
the urgency of the need of protection for trade and settlement 
in the interior, that a sphere of interest radiating from the 
nearest coast will properly command international respect. Thus 
considered, the claim to back country has an affinity with that 
by continuity or contiguity, which was put forward by the 
United States in their controversies above referred to about 
their western and north-westeni boundaries. " It will not be 



denied,"" Mr Gallatin wrote, *' that the extent of contiguous 
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territory to which an actual settlement gives a prior right must 
depend in a considerable degree on the magnitude and population 
of that settlement, and on the facility with which the vacant 
adjoining land may within a short time be occupied, settled and 
cultivated by such population, as compared with the probability 
of its Ix'hig thus occupied and .settle<l from another ijuai-ter'.'^ 
Our observation on that argument would be that it lays too 
nmch stres-H on an always uncertain future, tending as it does to 
keep areas open indefinitely for appropriation, while the true 
stress lies on the presence in the areas of effective authority 
when required. Indeed the claim bv contiguity so explained is 
too neai-ly ti^uivalent to the " manifest destiny " invoked by 
popular rhetoricians. 

Purely political argument>« fell under the consideration of 
the Baron de Lamberniont, in his award of IT Augvist 1889, 
between the British and German companies on the farm of the 
island of I^niu. The case turned on the effect in the circum- 
stances of the acts and engagements of the Sultan of Zanzibar 
and his predecessor, but the eminent arbitrator laid down a 
principle which extends to the title to territory. "Although,"" 
he said, "considerations based on economic and administrative 
interests or on political convenience may throw light on the 
advantage or disadvantage of a solution conformable to the 
views of one or other party, such reasons cannot stand in place 
of a mode of acquisition recognised by international law","" 
' But the political consideration of security cannot be ruled 
out like that of convenience or interest. "When," says Sir 
Travers Twiss, " a nation has tliscovered a country and notified 
its discovery, it is presumed to intend to take possession of the 
whole country within those natural boundaries which are 
essential to the independence and security of its settlement'."" 

' Twins, The Oretfon (fiieslimi ejcammed, p. 311 : see also p. 301. 
Mr Calhoun, wiitiiip to Mr Pakealiani on 3 September 1844, treated the 
grants as far as the i'acilic made in the colonial charters meutioiied in the 
text as based on the '*riglit of continuity/' and the treaty of 1703 as 
transferring to France the British title so arising : 1 Wharton fi, 7. But 
this is erroneous, for the limits described in the charters had not beeu 
made by <ireat Britain the subject of aii iuteruatioual claim. 

* 22 Revue de D. 1. et de L. C, p. 353. 

* Law of Nations, Peace, 2nd edu, p. 205. 
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And the same authority says that " whei"e the control of a 
district left unoccupied is necessary for the security of a state 
and not essentinl to that of another, the principle of vicinltaJt 
would be ovcnuled by higher considerations, as it would inter- 
fere with the perfect enjoyment of existing rights of established 
domain'/'' But the consideration of security can hardly be 
relied on as inrportant in the title to territor}* except for very 
small areas contiguous to real settlements. 
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Islands in the Sea. 

We shall find that the sea is territorial water, belonging 
the sovereign of tlie coast, whether of the mainland or of 
island, for a distance from the coast which is generally taken as 
three nautictd miles. If therefoi-e an island Iie.« within that 
distance either from the mainland or from another island, there 
can be no difficulty in admitting that it belongs to the sovereign 
of the latter, in the absence of any title to the contrary. We 
do not know whether there is an uistaiice of such contrary title, 
but it might conceivably arise from an island having been 
effectively occupicrl before a title was acquirefl by anv state on 
the opposite coast, or both the island and the opposite coast 
might belong to the class of old countries, the titles to them not 
being derived from any original root but having been handed 
down imniemorialiy either by cession and succession av by 
imbroken enjoyment. 

If an island lies entirely outside the range of temtorial 
water measured from the mainland or from any other island, 
the original acquisition of title to it or to any part of it must 
depend on the same principle as the original ac(]uisition of title 
to a part of a continent. Thus in the protocol which was 
signed at Madrid between England, Germany, and Spain on 
7 March 188-5, the two former powers recognised Spanish 
sovereignty ovei- the Sulu Archipelago, including " the places 
effectively occupied as well as those places not yet occupied." 
If we regard the other stipulations of the protocol as containing 
the price of the recognition of Spanish sovereignty over the 
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^ The Oregon (^watinri ejrtintiiifit, p. 174. 



CH. v.] 



Lslunth in the Sea. 



117 



unoccupied parts of the archipelago, and the recognition of it 
as existing over the occupied j>arts as standing on its own 
merits, we xnny agree with HoltKcndorff in interpi-eting the 
whole as an application of the principle of effective occupation'. 
The political arguments that may be drawn from the greater or 
less proximity of an island to the opposite coa^t cannot stand in 
the place of a title depending on received legal rules. They 
may fumish gi-ound for political action, but even the argument 
founded on the sccui'ity rcasona]>ly due to the opposite coast 
must depend too nmch on the circumstances to be the foundation 
of any positive canon. There is on record a case in which the 
claim to islands a.s dependencies of a coast wjis advanced to an 
exti-avagant extent. The Falkland Islands are considered to 
have been discovered under Spanish auspices by Amerigo V^cspucci 
in 1502, but were first occupied by a French company of St 
Malo in 176i, whence their French name of Malouines. Spain 
claimed thein as " a de]>endence of the South American conti- 
nent," and Louis X\ surrendered them on the payment by 
Spain of an indemnity to the company. It is said that 
Loitl Anson, when first Lord of the Admiralty in 1754, had 
contemplated occupying the islands, but that the British 
government abandoned the scheme in deference to Spanish 
objection. The complacency of France is easily explained by 
the political and family cimnoction of its court with that of 
Spain, and there is no reason to attribute that of England to 
any but political causes; and Calvo, who maintains the justice 
of the Spanish title, appeal's to put it on the ground of priority 
of discovery and not on that of dependence on the continent, 
though he relates the claim made on that gn>und'. As a 
counter-instance of greater moderation the statement of the 
Lender-Secretary for Foreign Affaii-s may be mentioned, " We are 
advised that the fishing of!" the Seven Stones is not within 
British territorial waters, and the right of foreign boats to fish 
there cannot therefore be contested^"' These are rocks at the 
mouth of the Bristol! Channel of which occupation would be 

' Parliameutary Paper e. 4390 ; Handbuch deti ViUkerrechts, vol. 2, 
p. 206j noto 12. 

* Calvo, Le Droit InterntUional tlieoriqiie e.t pratique, vol. 1, § ^18. 
3 Time«, 1 April 11)03 ; Questions not uiiHwered orally. 



impossible, but, not to mention the question whether they 
might not be considered as dependencies of the Scilly Isles, from 
which they are only a few miles distant, the fishinj^ there would 
be dangerous without the lightship which England maintains in 
proximity to the Stones. 

If an island should lie partly within and partly outside the 
range of territorial water measured from the mainland or from 
another island, and the acquisition of an original title to it 
came into question, it would be difficult to contend that such 
a title could be gained to any part of it otherwise than by 
efJ'ective occupation. 

Lord Stowell once had Iwfore him the case of "a number of 
little mud islands composed of earth and trees drifted down by 
the river [Mississippi], which form a kind of portico to the 
mainland."" He held " that they are the natural appendage.s of 
the coast on which they boixler, and from which indeed they are 
formed. Their elements," he said, "are derived immediately 
from the territory, and on the principle of alluvium and ui- 
crement, on which so much is to be found in the books of law, 
qiiod vis Jiumhiis de tuo praedio detrajcer'it, and vicino praedio 
aUnlerit, pnlmn tmim revu/MPt, even if'it has been carried over to 
an ajfljoining territory.'" He therefore decided that these islands 
were a part of the territory of the United States, and that, they 
being neutral, the three miles within which belligerent capture 
could not lawfully be made were to be reckoned from the 
islands outwards\ It will be observed that Lord Stowell did 
not mention the distance of the islands from the mainland, 
whence we may conclude that he did not i-egard it as important 
where "the principle of alluvium and increment" applies. 
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CHAPTER VI. 

>UNOR TERRITORIAL RIGHTS. 

I\ this chapter we propose to discuss certain rights or claims 
in relation to territory which fall short of sovereignty in its 
fullest shape, either because care is taken to distinguish them 
from it in name though in substance there is little distinction, 
which is the case of colonial protectorates, or liecause they 
disclose rather the desire of acquiring sovereigntv than its 
acquisition, which is the case of some of the so-called spheres 
of inttuence or iiiterest, or because they are terminable, which is 
the case of leases properly so called, or for any other reason. 



Colonial Protectorates, 

It will have been observed that Art. ;34 of the Berlin 
Conference lays down the same condition of notification for 
taking possession of teiTitory on the coast of Africa and for 
assuming a protectorate there, but that it is only to occupations 
that Art. !}5 attaches the obligation of insuring the existence of 
a surticieiit authority^ The draft prepared by a committee 
included protectorates in Art. 35 also, but on the discussion of 
that draft in the conanission they were omitted in that place 
on the motion of the British plenipotentiary. Sir Edward Malet. 
After that omission had been decided on, the French pleni- 
potentiaiy, M. de Courcel, obtained the substitution in Art. 35 

* See above, p. lOB. 'Hie translation in the Parliamentary Paper c. 
4361 says, " the ttstuh/ishment of authority," Uut the French text haa 
ejcintenev, and the difference sliotihl lie uoted with reference to what follows 
ill the present paragraph. The proreedings of the coiifereuce referred to 
will be found iii the Auuex no. 1 to Protocol no. 8. 
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of the words *' insure the existence of authority ^ for the words 
"establish and maintain a jurisdiction." He said that "the 
latter form woukl lead to the supposition tliat in every new 
occupation it woidd Ik; neci;.ss<iry to introduce orgfun'c innovations 
for the distribution of justice, while it might be that in certain] 
regions the existing institutions would be found to be sufficient 
and would siniplv be preservetl." It follows that taking possession 
in Art. ^4 and occupation in Art. 35 were undci-stood not toj 
applv exclusivelv to uncivilised countries, but to include the 
annexation by a signatory power of territory possessing insti- 
tutions capable of meeting its needs at least for a time after the \ 
appearance of white men in it, in a word, of ternt(n-v belonging 
to some state. But if state territory was in the mind of the 
conference as a possible otijcct of talking possession or occupation, 
terms more familiar in relation to uncivilised countries, much 
uioie must this ha\e lieen the case when protectorates were 
mentioned, a term not then familiar except in relation to states'. 
It is true that a different use of the term was then besrinninc 
In the general haste to partition the globe effective occupation 
was beginning to seem too slow a process. If a complete title 
could only be gained by means of it, at least it might be possible 
for a power to put in a provisional claim to a region before 
it suited its policy even to enter on the gradtial process of 
effective occupation. For this purpose the name of protectorate 
was extended to ca.scs where the only possible subject of pi-o- 
tection was a native population living in tliat priniitive social 
condition which, as we ha\'e seen, has never been regarded by 
white men as pi'esenting an obstacle to their own assumption of 
political power. These are the colonial protectorates, and the 
name hatl the double advantage of giving a flavour of inter- 
national law to a position intended to exchide other states 
before such exchision co\dd be placetl on the gi'oun<l of duly 
acquired .sovereignty, and at the siune time of allowing that 
position to be abandoned with less discredit than attaches to the 
abandonment of sovereignty, if the country sliould be found less 
valuable or its retention more costly than had been hoped. 
Protectorates of both kinds must be considered as having been 



See above, p. '^'1, as to protectorates over states. 
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included in Ai-t. 34 of lierlin, though Sir Edwai-d Malefs 
objection to their being mentioned in Art. 35 probably arose 
from looking only at the operation of that article, if they were 
mentioned in it, on the normal case of a protectorate, namely 
that in which local institutions not incapable of meeting the 
needs of white men to a certain extent would exist. 

The first step which a government takes towards establishing 
a colonial protectorate usually is that an agent of it, to whom 
the tjatne of consul is often given, concludes treaties with iiati\e 
chiefs, or that the government adopts the treaties concluded 
with native chiefs by its subjects as private advcntiu-ers. To 
proceed !iy agreement is always desirable and generally possible, 
though too often force is the first means employed against the 
indigenous population. But such agreements ought to be 
strictly limited to the things which the natives can underetand, 
among which property anfl its truusfer are comuionly to be found, 
but certainly not the complicated arrangements of a modern 
state. 

Within that limit the rights accjuircd from tbe natives may 
be of legal validity even uinler the white government to be 
ultimately established ; outside it they have not so much as moral 
valiility, either as a foundation for such a government or i'or any 
other purpose. But the limit has often been Hagrantly tran- 
sc"ended, es{)ecially by private adventurers. An example is a 
treaty concluded in 1890 by the representative of a British 
company with a drunken savage dignified as " king or chief of 
Manika,"" who was made to gi'ant to the company a perpetual 
monojjuly of almost everything that white men can do, including 
banking and cleitric lighting'. Good examples on the otlier 
hand ai-e furnished by the treaties which the British consul 
signed in 188J> with the Makololo chiefs of Nyasaland, providing 
for peace, free access to all parts of the country, the right to 
build houses and possess property according to the laws in force 
there, liljerty to trade and manufacture, and the decision of 
diffei-ences by a fluly authorised representative of the British 
crown ; and binding the chiefs not to cede any territory to anj* 
other power, or to enter into any treaty uith any foreign 



1 Parliamentary Paper c. 6495, p. 2H, 



government except thi'ough and with the consent of the British 
crown'. Such a form of treaty, in n^iich no attempt is made to 
derive Hovereignty bv cession from natives who do not possess 
the ideas and habits implietl in a state, is in accordance with 
princj]>le.s more than once; recognisL-d by the Britisli parliament. 
The Pacific Ishindens Protection Act of 1875 enacted that it 
should be " lawful for Her Majesty to .exercise power and juris- 
diction over her subjects within any islands and places in the 
Pacific Ocean, not being within llcr Majesty's dominions nor 
within the jurisdiction of any civilised power, in the .same and as 
ample a tiiniiner as if such power or jm'isdiction had been 
act|uired by the cession or concjuest of territory '•'." And the 
Foreign Jurisdiction Act of 1890 enacted that "where a foreign 
country is not subject to any government from which Her 
Majesty the t^Jueeti might obtain jurisdiction by treaty, capitu- 
lation, grant, usage, sufferance or other lai^-ful means, Hier 
Majesty sball l>y virtue of this Act have jurisdiction over Her 
Majesty'*' subjects for the time l)eing resident in or resorting to 
that countr)'*." It is not therefore from the natives that the 
powei's and rights constituting a colonial [)rotectorate ai-e deriveil, 
and the absence of local itisfcitutions that can lie utilised obliges 
the state assuming such a protectorate to put its own personality 
forward and itself act wherever refpiii-ed tJiroughout the region 
comprised in it. Hence, as Mr H all justly obser\es, "the pitwers 
exercised in a [colonial] protectorate are in fact tciTitorial. 
Eacli mid every so^•ereign power is territorial in tlmt it obliges 
every pei-son witliin the territory of the state or connnunity to 
the extent of its applicability ; and inversely, every power which 
extends over the whole territory is a part of or an emanation 
from the state sovereignty*." 

But a colonial protectorate, emanation though it be from the 
sovereignty of the state assuming it, diffei-s from the establishment 

' I'arliiiiitoiitaiy !'ii|)er C. /)!I04, j>. IMl. 
' St. ;W <unJ m Vict., e. 51., s. fi. 

* St. 53 ami o-i \'ict. , v. 37j combiniiijr with a. 2 the words in the 
preamhle to which tliat section refers. 

* A Treatue on tfu- Foreign Powarit and JiirindidiDii uflht Bril'mh Crown, 
§ 98, pp. 224, 225. The insertion of tlie word "colonial" is required hy 
the coutext. 
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of that sovereignty in the country over which it is assumed; 
there is no aniiesatiou by the state in question. This dis- 
tinction, even while it lastsj is attenuatetl by the circumstance 
tliat a colonial protectorate is intended by the state assuming 
it to exclude the action of other pouei's as completely as it 
would be excluded by annexation, since otherwise the pro- 
tectorate would not have the desii-ed effect of earmarking the 
country for the future enjoyment of the assuming state. And 
the distinction is usually transitory as well as attenuated, for 
the action taken in a colonial protectorate, if persevered in, 
necessarily has the effect of preparing the way for annexation 
and leading up to it. Soon the country is no longer described 
as a protectorate but as a colony, or it is incorporated in an 
adjoining colony, and even before that stage is reachetl the 
difference between the protectorate and a dominion may have 
become imperceptible, especially where its administration is 
closely connected with that of an adjoining colony, The 
British protectorate of licchuanaland presents a remarkable 
case. When established in 1885 it was the most advanced 
post of British rule or influence towards the interior of South 
Africa, as is usual with colojiial protectorates, but it has ceased 
to be so. Not only hfvs the territory of the South African 
Republic, wliieh lies to the east of it, been acquired by conquest, 
but Rhodesia, which lies to the north of it, is as much British 
soil as is British India, having been acquired by the British 
South xVfrica Company, and therefore for the crown, as arc all 
the territorial acquisitions of subjects, and its administration 
having been in part taken over by the crown. The Uechuana- 
land Protectorate therefore is nearly surromided by British 
ten-itory, and a strip of it, through which the railway runs, 
has been made indispiitalilv British. It would thcrefoi-e be 
pedantic not to consider the whole as British ten-itory in the 
sense of international law, subject for international purposes to 
the rights of Khama and the other chiefs which have been 
acknowledged by agreements with them. ;-, 

A colonial protectorate the n may be deHned as a region in *' 
which there is no state of inteniational law to be protected. ' 
but which the power that has assumed it does not yet claim 
to be internationally its territory, although that power claim? 
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to exclude all other states from any action within it'. The 
British protectorates in Afi-ica which appear still to bear that 
character are tJiose of the Gamhia, Sierra Leone and Lagos, 
respfctively ad)fHniiig the three colonies of those names, and 
those of Northern nnd Southern Nigeria, liritish Centi'al Africa, 
British Ea.st Africa, I'ganda and Sonialiland. In the Indian 
^Archipelago there is a protectorate which tlie British govern- 
ment proclaimed in 1888 over the so-called state of North 
Borneo, to whiih name there is nothing to answer except the 
teiTitory held by the British North Borneo Company under 
grants made by the Sultans of Brunei and Sulu, both Maho- 
metan rulers, and which is now administered by the company 
subject t(5 its appointment of the governor Ixnng approved by 
the British Secretary of State. The Suhi Archipelago has 
passed to the I'nited States, and Brunei was taken in 1888 
under British protection of the ordinary international kind. So 
the British North Borneo I'rotectorate is anomalous. Being 
compose<l of fragmejits detached from Mahometan shites it 
cannot be regaixled as a colonial protectorate in an uncivilised 
region, but the nominal state over which protection is asserted 
seems to have been invented for the purpose of preventing the 
annexation of the country', which would have followed if it had 
been treated as an ac(]uisition made by the companv. 

Although it is only in the territories occupied by them on 
the African coast that Art. 35 of Berhn expresses the obligation 
of the powers to assure the existence of an authority sufficient 
to cause acquired rights to be respected, there can be no doubt 
that the principle of that obligation applies equally to colonial 
protectorates. A power which jiretends to exclude the action of 
other powei*s. from a region lying open to white entei'prise must 
itself supply the civilisetl action necessarj'^ for the safeguard and 

' 'Hie Institute nf Iiilonuitiiiiial Ljiw, .at its niei'tiiig at Liiiisanne in 
188B, adopted a set of articlps in the iirst of whicli the conditions for the 
effective ocinipation of a. territory // Hire tie nottverainetc were laid down, 
and of which the secnnd was this : Leu riff/e-n moiwi.'es dans l' article ci-denitUH 
ioiif fippfiriili/es ail rax on. inw piiUxnnce, sarut asgumer feiitiere nouverainetiX 
(fun terntmre, et tmtt en mnintetittut mtic ou mru restrietiontt I'dufonomiel 
adminisirnHve indigene, placer>iit t-e territnire xoii« nov protkctorat. I 
Anmiuire^ 10™ volume, p. 202; Tuh/enu tfrin'ral de I'InstituI de Dmit\ 
Infeniiilionai, p. 14<j. 
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regulation of such enterprise, in the degree in which on a fair 
construction it is from time to tinio neeessarv, equally whether 
the pretension to cxchide is based on annexation or oJi the 
assumption of a protectorate". And no action can be adet]uate 
to meet such needs which does not include the exercise of 
jurisdiction within the region over the subjects of foreign powers 
as well as over those of the power assuming the [jrotectorate. 
This is so clear that a state whicli acquiesces in its own ex- 
clusion from a given territory must i>e understood to acquiesce 
in the exert-ise there of jurisdiction over its subjects by the state 
to which it leaves the territory free. Accoixlingly " the law 
regulating jurisdiction in the German protectorates, as modified 
by alterations introduced by imperial decree of 15 March 1888, 
expressly declares that it is competent to the imperial authority 
to extend jurisdiction over all persons irrespectively of their 
nationality, and to place natives of the territory on the -same 
footing as German subjects with regard to the right of Hving 
the imperial Hag'-.^ And by the first article of the General Act 
of the Brussels Conference of Juty 1890 it is declared that "^the 
most effective means fur counteracting the sla\e trade in the 
interior of Africa are the following : (1 ) progressive oi'ganisation 
of the administrative, judicial, religious, and military services in 
the African territories placed mider the sovereignty or pro- 
tectorate of civilised nations"; while in the second to the 
seventh paragraphs are prcscrilx'd the estaWisIunent of occupied 
stations, roads, railways, itdand steam navigation, telegrapii 
lines, and the maintenance of restrictions on the impoi"tation of 
fire-arms and anunimition. Hall, quoting this, justly observes 
that *' evidently on the one hand acts of the nature contemplated 
and prescribed compel extensive interference with the internal 
sovereignty of a community, and involve a connnensurate as- 



' See the resolution of the Institute of luteruational Law which, by 
the effect of Arts- 1 and 2, (juaterl r&spectively ou pp. Ill and 12-i, 
requires even in proteutorate.^ the establishiiitnt of ii resjiunsible local 
power. 

'■' Hall on the Fori'iffii Powerji and Ji>rixilii)ifni of llii; Untixh Oromi, 
p. 208. 'l*he reference is to the Gejrclz Mreffhid die I{t;i:ktitvt;rhiiUuifiiri: tlKr 
deuUehen SchutzgehMe mm 16 JtUrz 1888^ Art. 2, § 7, in the JieicJun/e- 
tetzhlatt of that date. 
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sumption of sovereignty by the protecting state ; on the other 
the objet-ts aimed at can hartUy, if at all, be attained compatibly 
with the exemption of European tradere and adventurers from 
the local civilised jurisdiction'."'' 

But the Drdei's in Council which regulate the exercise of 
jurisdiction in British colonial protectorates were at first so 
drawn as; to confer it, or to recognise its existence, only over 
British subjects and not over those of other states. There are 
several ways in which a state nmy actjuire jurisdiction outside 
its dominions. Ojie is where an orienttd power, without be- 
coming; subject to a protectorate, gi-ants to foreign consuls 
jurisdiction over their respective nationals within its temtory. 
Then the consular jurisdiction so founded may be carried a step 
furtlier by usage; for the usage of European states by which 
differences Ijetween their subjects in the East are submitted to 
the jurisdiction of the defendant's consul amounts to consent, 
which is another lawful source of jurisdiction^. But further, if 
a state becomes subject to a protectorate, its sovereignty is 
divided between itself and the protecting state according to the 
terms of the arrangement between them ; and there seems to be 
no reason M'hy those tenns shoidd not assign to the latter the 
jurisdiction over all forcignei-s within the territory of the former, 
Third states might object to the establishment of a particular 
protectorate so defined, just as they may object to any inter- 
national aiTangement which they conceive to be detrimental to 
their just interests, but no general principle of international law 
wouJtl be \iolated by it. Thus France, by the treaties between 
her and her protected states of Annara and Cambodia, has 
acquired jurisdiction over foreignei-s in them, and the French 
Court of Cassation htis by fair reasoning deduced a similai 
power from the terms, by no means express, of the treaty with 
the protected sultan of Johanna or Anjouan'. By the declara- 
tion of 16 December 1892 between Great Britain and Zanzibar, 
when the defendant or accused is a subject of the latter or of 
some other non-Christian power not represented by consuls and 

1 Hall, II. .a., |j. 207. See also pp. '2VS, 214. 

' See Dr Lushiii^un in Papttyunni v. Rusniun l<team A'avit/atimi itiid 
Trading Vomfuuii), 2 Moore P. C. 183. 
3 Hall, u. S.J p. 209. 
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a British subject is concerned, the judicial power of the sultan is 
delegated to the British sovereign. All these cases have the 
common feature that the jurisdiction concerned in them is 
obtained fi'oni a foreign goveranient, and fall within sect. 1 of the 
Foreign Jurisdiction Act 1890. Colonial protectorates fall 
under sect. 2 of that Act, quoted above\ as being exercised in 
countries not subject to any government from which the British 
sovereign might obtain jurisdiction, and that section gives hitn 
jurisdiction only over his own subjects. It might well however 
liave been considered that the as^sumption in such protectorates 
of JLu-isdiction over the subjects of foreign states would be 
warranted as well by the nature of the case as by foreign 
example, and this view appears to have since been taken, for in 
1893 the Pacific Order in Council provided that consent to 
the jurisdiction sliouki he retpiired from foreigners or natives 
only "in islands and places which are not British settlements 
or under the protection of Her Majesty'." In further support 
of the same view Hall, soundlv a.s we think, brings forward the 
analog\' which the assumption of a colonial protectorate bears 
to concjuest, its territorial character nialiing it practically 
equivalent to the assumption of some part at least of sove- 
reignty, notwithstanding the care taken to distinguish it from 
complete avmexation. And, as he argues, since in cases of 
conquest the crown acquires full jurisdiction over every person 
on the soil without the necessity of waiting for the sanction of 
parliament, the jurisdiction over foreigners in colonial pro- 
tectorates, if placed on this ground, needs no support from the 
Foreign Jurisdiction Act 1890^ It would indeed be difficult to 
reconcile its repudiation with the assertion of jurisdiction over 
the native inhabitants of such protectorates, which is believed to 
be the constant practice oi British authorities. 



' P. 122. 

3 [b., pp. 224, 225. 
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Spheres of Influence or Interest. 
(A.) AgreemeiiU for JJHdprocai A Indent i07i f rom Territorial Expaimion. 

Colonial pi-otectoratfs differ so little from annexations, i 
especially in the responsibilities which they involve^ that they^B 
foukl not sntisly the liaste which characterised tJie latter paii " 
of the nint'tcenth century for the provisional appropriation of ^j 
territories in advance of anything resembling occupation. A^| 
more shjuiowy form of earmarking was therefore imented, in i 
what are called splieres of influence or interest. It cannot he 
expected that these .shall be definable either in the form of their 
acquisition or in their effect when ac(juired: such precision would 
defeat the object. We can only notice the different modes of 
international action which have given occasion for their being 
clainied. 

'llic most frequent of those modes of international action 
ha.s been the conclutiion between two powers of an agreement by 
which each promises not to pursue a policy of territorial ex- 
pansion beyond a certain line. As an example we uiav take the 
declaration of 6 April 188G between England and Gerntany. by 
which a certain line was drawn in the Western Pacific, and a 
reciprocal engagement was made in these term.* : 

"Germany [Great Britain] engages not to make acquisitions of territt>rj', 
accept protectorates, or interfere with the cvteiision of Uritii^h [(.iemiau] 
influence, and to f^ive up any afwjuisitions of territory or protectorates 
already established, in that part of the W'estoru I'acilic lyiuff to the east, 
south-east, or suutli [west, north-we^tj or north] of the Siiid conventional 
line." 

This was accompanied by some collateral stipulations, as 
may always be the case witli such arrangements. Nothing can 
be more simple than an agreement of the kind, if taken as 
it stands. Each contracting ]>arty promises to abstain from 
every form of jiggrandi.scment on the other side of the boundary 
laid down. On its own .side each must pursue its aggrandise- 
ment, if at all, by the methods and subject to the conditions ^^ 
applicable in other cases to the acquisition of possession.s or ^^ 
]>rotectorates. I'ntil that is done, and except so far as it is 
done, nothing is acquired by either. If either meets on its own 
side of the boundary with a tliird power, the lights of t!ie 
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l&tter are intact. The agreement is res inte}- alios acta, and 
cannot }>e quott'd Jigfiinst it. 

It is probable that the trtilie.st of these tigreements for 
reciprocal abstention were concluded without a thought of their 
leading indirectly to anything more than is contained in their 
tenour. As pi-eduding jealousies and conflicts Ijetween the 
powers signing them in the parts of the world to which they 
related, they were valuable enough, simply as they stootl, to 
make it unnecessary to search for any other motive for them. 
But every legal practitioner or observer of human nature knows 
how inveterate is the habit of appealing to an '* under.standing'" 
when rtgreeiiients fail ; and so it was inevitable that when an 
agreement between two powers for reciprocal abstention has 
been published^ and a considerable time has elapsed without 
third powers protesting or signifying their reserves, a popular 
notion should arise that the obligation of abstention is extended 
to third powe!"s by an " understanding," and that a sphere of 
influence is thus created generally and not merely as between 
the parties. In strict Jaw there are two answers to that notion. 
One is that silence only damages where there is occasion for 
speech, and that an agix-enient by state A to abstain from 
territory X, since it does not interfere with any rights or ex- 
pectations of state B relating to that territory, does not call 
on .state B for speech. The other is that the thing which it is 
attempted to build on the foundation of silence, namely a com- 
mencement of appropriation without a connnencement of effective 
occupation, does not exist in international law. The utmost 
tliat can be sairl in favour of the notion is that state A^s 
agreement with state C to abstain irom territoiy X encourages 
a hope in state C, and that it would lie unfriendly in state // to 
thwart that hope after it has long been entertained without 
warning. This is true, and it would be foolish to ignore the 
great part which unfriendliness and the suspicion of it, even 
unaccompanied by any vi{)lation of legal light, play and are 
always likely to play in determining the international conduct 
which is the practica! intei-pretatiou of international relations. 
On the other hand a line of argument which would oblige 
a state to signify at once its reserves about an agreement not in 
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itself conconiing it, reserves which if tliey were not forced into 
publicity the occasion njight never arise for disclosing, would 
seem rather to tend towards multiplying the exhibitions of 
jealousy and unfriendliness between states than toward.s avoiding 
them. Hall, in discussing the question, points out that thej 
ambiguous character of spheres of inHiicnce will make it ad 
visable to shorten their duration. " It is not likely," he says, 
"that an influencing government will find itself able for any 
length of time to avoid the adoptitm of means for securing the 
safety of foreigners, and cousequeutly of .subje<-Hi)g tiie native 
chiefs to steady interference and pressui-e. Duty towards friendly 
countries and self-protection against rival powers will alike 
compel a rapid hardening of control, and probably before long 
spheres of influence are destinefl to be merged into some un 
organised form of protectorate analogous to that wluch exists i 
the Malay Peninsula'." 

The most important diplomatic incident connected with this 
question is that caused by tlie French occupation of Fashoda 
on the Nile in 1898. By the Anglo-German agreement of 
1 July 1890 Germany had recognised a Jiritish sphere of 
influence extending to "the western watershed of the basin 
of the Upper Nile'' ; " and by the Anglo-Congolese agreement 
of 12 May 1894 the sovereign of the Congo State "recognised 
the British .sphere of influence as laid down in the Anglo-German 
agreement of 1 Jtdv 1890,'" and Gi^eat Britain undertook to give 
that sovereign a lease of certain territories carved out of that 
sphere, which during his reign would include Fashoda but would 
afterwards \x diminished in extent'. By an exchange of letters 
of even date with the agreement, this lease was to be subject 
to "the claims of Turkey and Egypt in the basin of the Upper 
Nile*," We may here pause to note the high value which 
granting a husn out of it shows to have been placed on the 
intei'est created by Germany's agreement of abstention. But 
to proceed with our narrative, by the Franco-Congolese agi 
ment of 14 August 1894 the Congo sovereigti, in deference 
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^ Foreign Powttm imd Jurixd'tetwn of the Britwh Crown, p. 230, 

* Hertslet, map of Africa by Treaty, p, 642. 

3 lb., p. 1008. ■• !h., p. 1012. 



the protest of France, undertook not to use the rights given 
him by the lease in a region inehiding Fashoda'. F inally, on 
the overthrow of the Khalifa in 1898 by Lord Kitchener in 
command of Egyptian and British forces England seized the 
opportunity of asserting the dormant claim of Egypt to Fashoda. 
It is as Hti Egyptian possession, in which England shares in con- 
sideration of the part she took in its reconquest, that the place 
has Ix'cn governed since the retirement of the French from it", 
and the argninents founded on the British sphere of influence 
which were used in the discussion with France may perhaps 
have been so used only as makeweights, though souiething may 
have been due to the situation as it concerned Egypt not having 
then been regulated. In any case they nmst be noted a.s ex- 
pressions of opinion on the subject now occupying us. Loi-d 
Salisbury said to the French ambassador that " France had 
received repeated warnings that a seizure of land in that locality 
could not be accepted by Great Britain. The first warning was 
the Anglo-German agi-eement, which wa,s connimnicatcd to the 
French government, and the provisions of which as regards the 
Nile were never formally contested. The next warning was given 
by the agreeuient with the king of the Belgians, the sovereign 
of the Congo State, the concession made by whom in the Franco- 
Congolese agi-eeinent "'did not diminish the significance of the 
act as an as.sertion of her rights by England." His lordship 
next referrcfl to a speech made in 1895 by Sir Fiflwanl Grey, 
then under-sccretary of state for Foieign Affairs, respecting the 
intentions of England, to which the French foreign minister 
was ofHcially informed in 1897 that Her Majesty's then govern- 
ment adhered. And he said : " if France had througlumt in- 
tended to challenge our claims, and to occupy a portion of this 
territ{>ry fur hei-self, she wa-s bound to ha\'e broken silenced" 

The ultimate result of the same incident was a delimitation 
of the British or Anglo-Egyptian and French spheres of influence 




' Hcrtslet, r»n. cit., p. 1021. 

* See ttie Anglo- EjLfypt'an coiiveiitifni of 19 January IBttJ), in tlie 
Egyptian (ifftciiil JoiiriKil of that date and the Timex of 20 January lltlH). 
The Fashijda incident has been noticed for anotlier jiurpose, above, j». (!{>. 

' Lord Salisbury's despatch of fi October lHUa, in Parliamentary Paper, 
Egypt, no. 3, 1898 : Tinten of 25 October 1898. 
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in North Central Africa, by which the line between them was 
drawn on the west of Darfur, leaving on the French side of it 
Wadai, wliich lies south of Tripoli, a Turkish province which 
Italy had long regai*ded as her future share in possible dis- 
niemhernients of the Turkish empire. This gave great offence 
to Italian opinion, as though it were a condemnation of the 
claim of Italy to extend her influence or interest to the natural 
back country (hinterland) of Tripoli, in the case of her acquiring 
that province. And thus another instance was furnished of the 
impossibility of liniitiug the international effect of reciprocal 
agreements for abstention to their strict terms as between the 
parties to them, at least so far as that effect may consist in 
creating opinion and situations dependent on opinion. 



(fi.) Affreementii not to alienate territory. 

Another mode in which it ha.s been recently attempted to 
create spheres, perhaps this time to be more correctly descriljed 
as of interest rather than of influence, is by agreements in which 
an oriental state binds itself not to alienate ceilain ten'itorw 
Such ai-e the agi'eenients which China made in 1898 with Great 
Britain, that she "will never alienate any territory in the 
provinces adjoining the Yang-tsze to any other power, whether 
under lease, mortgage, or any other designation " ; with France, 
not to alienate any portion of the provinces of Kwangtung, 
Kwangsi and Yunnan ; and with Japan, not to aJicnate the 
province of Fokien. China also in 1897 promised France not 
to alienate the island of Hainan. By these means the respective 
stipulating power makes known to the world that it claims, 
next to the state actually in possession, an interest in the given 
territory. If the state actually in possession should so com- 
pletely break up that no fragment of it can be treated as 
succeeding to its international obligations, the agreement would 
fall to the ground for want of a party bound by it, but the 
stipulating power might use figainst tliird sbites the publicity 
of the agreement, and the fact that it had loTig remaineil without 
protest by them, as the foundation for a right of succession in 
the given territory. The claim would be similai* to that by 
which it is attempted to establish the generally binding char- 




acter of spheres of influence created by reciprocal agreements of 
two powers for abstention from territorial expansion, and the 
same topiis of argument apply for and against both. In the 
mean time the agreement sanctions no interference in the temtory 
with the state actually in possession. What it creates is a 
questionable reversionary right, which, so far as it exists, mu.st 
be called territorial since it is to territory that it applies, 
and must therefore be classed among the minor territorial 
rights. 

I-^ases. 

In recent times there have been many ca.ses in which an 
interest in tctritory has been granted by one state to another 
under the name, ch^awn from the analogy of property, of a lease, 
in French hail. Such are the leases granted by China in 1898 
of Port Arthur and Talienwan, now Dahiy, to Russia for 25 
years ; to Kngiand of ^Veihaiwei " for so long a period as Port 
Arthur shall retnain in the occupation of Russia," and of 
Kaulung for 99 years; to Gti'tiianv t>f Kiauchau for 99 years; 
and to Fraiuf of Kwangchauwuii. Such also are the leases of 
different parts of his mainland dominions which the sultan of 
Zanzibar gi-anted to the British East Africa Company in 1888 
and 1890 for 50 yeai"s, extended in 1891 to perpetuity, and now 
held by the British crown. Such too are the leases which Great 
Britain antl the Congo State granted to one another of certain 
African districts in 1894<, to endure "so long as the Congo 
territories as aii independent state or as a Belgian colony remain 
under the sovereignty of His [Belgian] Majesty or His Majesty's 
successors," except as to a part of that granted to the Congo 
State, which was to determine when the actual king of the 
Belgians should cease to be its sovereign'. 

When property is leased, the lessor retains a proprietary 
right which rims concurrently with the lessee's right of enjoy- 
ment*. If therefore the analogy were closely pressed, the state 

' See above, j>. i;iO. 

^ Tliis statement ih jsnbsfaiiitiallj' true in all caseSj though in English 
law the lessor's right is the actual freehold when tlie lease is for years and 
only reversionary when it is for a life, while in Roman law it is always the 
nuda propriety. Even when the lease is in perpetuity, that ia ati 
empliyttfiu-ixj the emperor Zeiiu decided that the lessor remains the </omin(w. 
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^ territory would be held to retain all the 

time some sort of sovereignty over it. This however would not 
suit the parties to such transactions as those whieh have been 
mentioned, siiiee the lessee state requires the unrestricted use of 
the soil for the erection of fortresses and other purposes as well 
warlike as pacifie, while the lessor state would objeet to the loss 
of its neutrality which would result from the use by the other 
of what was in any sense its territory in or in support of warlike 
operations against a thinl. We must then agree with Despafrnet 
who, after i-eniarkiufr that the i-estoration of the territory at the 
end of the specified term is very unlikely, says that these 
pretended leases are alienaticnis disguised in order to spare the 
su.seeptibility of the state at whose cost they are made. He 
adds the motive of avoiding disquiet to rival powers, but it 
cannot he imagined that atiy power would be deceived bv the 
fallacious appearance'. The complete tnuisfer of sovereignty 
for the specified term is also the official German ittterpretation 
of an international lease, the Imperial Gazette of Berlin having 
announced with regiird to Kiaiichau that " the Imperial Chinese 
government has transferred to the German government, for the 
period of the lease, all its sovereign rights in the territories in 
c|Uustion-." (Jn the other hand the othcial statement in the 
Russian press bore that Port Arthur and Talienwan, with the 
adjacent territories, had been "ceded in usufruct to the imperial 
government for a term ()f 25 yeai's,'' and that this was an 
arrangement "safeguarding the integrity of the sovereign rights 
of China, and sati.sfying the essential needs of Russia alike as a 
maritime power and a territorial neighbour^"" This may pass 
as rhetoric, but it cannot be doubted that the practical Russi 
view is the same as the German. 



' 5 '\M bis. In ail uiisijftieil article iti the Re\me Gt'mmle rle Droit 
intei-juitmiiaf I'lilfiic, edited by Mm. Fillet and I'auchille, it was said of the 
lease by Eng-iaiid to the t'oiiK'o ytatc that the expression tised ought not to 
cause any illusion about the roa.1 nature of the coiitract, and that a lease 
without any rent diie from the lessee and without Limit of coutinuauce is 
not a true letting but an alienation : 1 K. O. de D. I. P. 380. 

* Thiieti of a January IHilll. 

» Ti^ne^l of 30 March lO'JB. 
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Rightfi to Occuptj and Administer. 

The treaty of Berlin, 1878, Art. 25, pi-ovides that "the 
[Turkish] provinces of Bosnia and Herzc^o^nna shall be occupied 
and atlministerttl by Austria-Hungary," and goes on to at- 
tenuate that provision so far as concerns the sandjak of Novi- 
Bazar, a part of the vilayet or province of Bosnia, on tlie details 
relating to which the Austro-Hungarian and Turkish govern- 
ments reserve to themselves to come to an understanding. By 
their convention of 91 April 1879' the two govemincnts not 
only settled tlie details relating to Novi-Bazar, but made 
several stipulations concerning the territory to be occupied, one 
of whicti (Art. 6) ims that "the (piestion of the treatment of 
the inhabitants of Bosnia and Her/egitvina living or travelling 
outside those provinces shall be regulated later by a special 
arrangement."" It was also recitetl in the preamble that "the 
fact of the occupation of iitiania find If^'ryj^rovina does not 
impair {m- j)orte jxtfi iittehite an.r) the rights of sovereignty of 
H.I.M. the Sultan over those provinces." Thus the Austro- 
Hungarian right in the occupied provinces, the extent of which 
might have been doubtful if it had i-ested on the treaty of Berlin 
alone, was made to a])pea!- as a right of intenial adiniiustration, 
free except in the particulai-s provided for by the convention 
but devoid of the character of sovereignty, and unacrcompanied 
by external pt>wcrs. Nevertheless the Austro-Hungarian law of 
3 November 1881 subjected the people of the occupied provintx-s 
to military service, which the eminent Russian jurist F. de 
Martens characterises a.s " undoiditedly an act which violates 
their conscience and their direct obligations to their legitimate 
sovereign the Sultan^" And the treaty of connnerce of 1881 
between Austria-Hungary and Servia, after stipulating various 
rights for the suhje<'ts of each party in the territory of the 
other, declared the treaty to be applicable to all countries 
comprised in the Austro-Hungarian customs territory, in which 
the occupied |)rovinc^s had Ix-en included. Thereupon, a 

' Holland, Europenn Cottverl on (hr Eiisteni (/uenfinii, p. 35B. 

* Traits de Droit International, French translation, vol. 1, p. 478. 
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Heraegovinian named Bocliko having died in Servia in 1891, 
leaving ptijperty there which was claimed by his Herzegovinian 
heire, the Servian court of first instanee refused to apply the 
treaty on the ground that oidy Turkey had the right to con- 
clude conventions regulating the legal position of Bosnians and 
Heraegovinians in foreign countries, an opinion shared by ^m 
F. de Martens'. But tlie Court of Cassation at Helgnule re- ^| 
vei-sed the decision on the gi-ound that the objection to the 
treaty^ although sound, ought to have loecn taken by the Servian 
legislature when voting on its ratific-ation, and that as it had 
not done so the judicial power was bound. The Austro- 
Hungarian goveninicut maintained its view, and a new treaty 
of conmierce with Servia in 1892 reproduced the article ob- 
jected to'. 

In these circumstances the actual extent of the right of 
Austria-Hungary in the occupied provinces is the subject of 
controvei-sy. Holtnendoiil' say.s that Austria, in introducing 
military service and establishing new coui-ts of justice, over- ^_ 
steppetl the boundaries of occupation and administration, and ^| 
did that for which international law can find no basis in her 
contrin:t. But he adds that those dispositions have met with 
recognition by other powers, which, for example, have accepted 
the withdrawal from them of the consular jurisdiction which 
they enjoyed under the Turkish capitulations^ BluJitscUi 
boldly carries the substantial right of Austi'ia-Hungary up to 
the treaty of Berlin itself, saying in his criticism of that docu- 
ment : "She does not govern the country as the Sultan's man- 
datory and in his name but in her own name, she administers 
the country not on behalf of the Sublime Porte but in the 
interest of the populations. She is in possession of the 
sovereignty, which in theory continues to belong to the Sultan. 
The Sultanas right is a nudum Jus without efficacy, a mere 
semblance of right*." On the other hand tlie Servian patriots, 
who see in Austria-Hungary the obstacle to the inclusion of 

J u. 8., p. 479. 

' See articles by Professor Peritcli in the lievue dr Droit Intemntional 
et de Uginlatiim Vompnn'e, 2ine serie, t. 3, iios. 30, 241, 3(>8. 
=• Vol. 3, p. 110, notes. 
« 13 «. de D. 1. et de L. V., p. 585. 
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Bosnia and Herzegovina in a Greater Servia% and F. de 
Martens", represent the mission confided to Austria-Hungary 
for tEie pacification of those provinces as conditional, subject in 
case of failure to be recalled by the powers, which might then 
make or approve some other arrangement. To us it seems that 
the mission cannot have been assumed with such an underetand- 
ing. It is always impossible to predict what may be the conse- 
quences of prolonged disorder in any part of the world, but 
a great power only accepts a position treated as assured, and 
not one in which the continuance of disorder under its rule is 
contemplated as a contingency. 

It remains to observe that the right of Austria-Hungary in 
Bosnia and Herzegovina, whether it be one of practical though 
not nominal sovereignty or only one of internal administration, 
belongs to the dual monarchy. There is no reason why that 
monarchy, forming as it does one state of international law, 
should not ha^e a dependency annexed to it, to be governed by 
its common ministries as Bosnia and Herzegovina are actually 
governed. Therefore the ai^ument that annexation was im- 
possible without saying whether it was to Austria or to Hungary 
is unsound. 

By the Anglo- Turkish convention of 4 June 1878 and 
another, called an annex to it, of 1 Jidy of the same year, the 
sultan assigned Cyprus "to be occupied and administered by 
England," and certain stipulations were made about its adminis- 
tration. The arrangement is the same as that for the provinces 
occupied by Austria-Hungary, both in the terms "occupy and 
administer" used to describe it and in the unconditional cha- 
racter and unlimited duration given to it ', but in other respects 

' 3 R. de. D. I. r.t dr. L. V. , 2me se'rie, [>. .iy. 

' Trtiile fie Droit Intfiriititunuif, vol. 1, p. 478. 

' It is will) great respect for bis leiniitig that we have to note an error 
into whifh F. ele Martens has faJleii in sayiiiji" that Cyprus "is only 
occupied by the Riiglish coiulitioniitly, until the introduction of the 
promised reforms; as soon as tliey have heen acfompliahoJ the island 
must be rostoriHl to Turkish iidiniiiistriitioii": Traiie de Droit Inferntitionai 
1, 47<5. Tlie convention of 4 Jutie eng^es Kii^laiid in certain contiiijfeitcies 
to join the sultan in defending certain territories by amis ; the sultan 
promises in return to introduce reforms in those territories, ''and m order 
to enable England to make necessary provisjiun for executing her engage- 



there are differences. The assignment of Cyprus is not based on 
anj irremediable inability of the sultan to secure the peace 
of the island, which had not in fact been disturbed; the con- 
tinuance of a Mahotnetan religious tribunal, to which there is 
nothing parallel in the Austro-Turkish convention, is stipulated; 
and Englan<l is to pay to the Porte an estimatetl annual extMss 
of revenue over expenditure, while in the other case it was 
merely provided that the revenues of Hosnia and Herzegovina 
should be excJusively applied for those provinces. The adminis- 
tration of Cyprus is now conducted bv a high commissioner, who 
acts " in the name and on behalf of His Majesty'" the British 
sovereign, and makes laws and ordiiiances with the advice of 
a legislative council, subject to a power of disallowance retained 
by the crown, which can aiso legislate directly for the island by 
order in council, The extradition of criminals and accused 
persons rs provided for, and, as in the Austrian case, the other 
powers have acciuicsced in the supersession of the consular 
jurisdiction bv the British courts. But "natives of the island 
of Cyprus are not considered to lie protecte<l subjects of the 
[British crown] in countries foreign to the Ottoman empire, or 
even in Egypt, still less therefore in othei- parts of the Ottoman 
dominions '." 

There has therefoi-c Ix'en a real dismemberment of the 
sovereignty of C'yprus. Along with the whole of its name the 
sulttin retfiins some part of its powere. His right is not quite 
the rtiidinu jitu which Bluntachli finds for him in Bosnia and 
Herzegovina, but it is insignificant. 



I 

1 

I 



nient, H.l.M. the .Sultan further ctmseTits tu assig-u the island of Cyprus 
to be nwupied and adiniiiii^tertiil by Kng-laud." 'ITie contingencies for the 
operations of the (iefetisive alliance were afterwards afft'cted hy the 
sigruature of the treaty of BerJiiij hut there remains this one, " if any 
attempt shall be mmie at any future time by Russia to take possession of 
any further territories of H.l.M. the .Sultan ia Asia ns fixe«l by the 
definitive t 
all future 

enabling her to execute it, which ia in no way made dependent on the 
introduction of the reforins, cannot l)c limited. Tlie eonventiou and 
annex are in Holland's European Concert in the Eiutem (^uentmii, pp. 

354-5. 

1 Hall, Foreign Jurudiction oj'lhe Britigk Croum, p. 226, note. 
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er territories of H.l.M. the .Sultan ia Asia as fixe«l by the ^_ 

treaty of (wace," So, the eng^ag-ement of Enjijland e.^teudilig to ^M 

time, the aissipimcnt of Cyprus as the necessary provis;iou for ^^ 




We may mention here, though only to exclude them iiom 
the list of minor territorial rif^hts, spheres of influence of a 
wholly politicft] character, the influence being exercised only 
over ruliMs and being at least actually unaccompanied by terri- 
torial pretensions, whatever pretensions of that kind may l>e 
destined to arise. Sucli are those of England in relation to 
Afghanistan, to the Shan states in the Indo-Chinese peninsula, 
and to the Arab chiefs at the back of Aden. It must fmihcr be 
observed that nil the instances thus quoted stand in relation to 
the Indian empire of England, and ctuinot therefore lie subjectefl 
to the classifications of I'^uropean and American international 
law'. Agreements for exclusive or preferential privileges of an 
industrial or commercial nature have been obtained from China 
by some powers, as by Gennany for Shantung, by Franco for 
mining rights in the area to be traversed by the intended 
railway from Yunnanfu to Ljiokai, and by Russia to an extent 
as yet perha])s not accurately known in ^lanchuria, Hut these 
also, whatever may be their effect as stepping-stones, cannot in 
themselves be classed as even minor territorial rights. 



Asserted Spheres of' Itijiitence hi) RiuVimentary Relation.^ 
with Nnt'rces. 

The eminent Portuguese jurist and statesman Martens- 
Ferrao defended the claims of his country during the difference 
with England as to their African possessions and interests which 
was ended by the convention of 11 June 1891, on a ground 
which may be noticed here in connection with spheres of in- 
fluence, although it might also have found a place in relation 
to modes of acquiring sovereignty in new countries. 

]Vf. Martens-P'en'ao teaches the sound doctrine that inter- 
nattonid title to territory caiuiot l>e based on " cessions made by 
native chiefs, half or wholly savage, to the chance comer who 
gives them the rnost," bec'ause they do not themselves "possess 
any constitute*! sovereignty, that being a political right derived 
from civilisation." Consequently after mentioning, first, do- 
minhim joined with hnpcr'mm^ and secondly, holding states in 
vassalage, as two of the forms of Portugars colonial right, 

' See above, p. 42. 



he places the third form which he claims for her on the following 
ground. " She has also countries with which she htis established 
rudimentary rchiikmn, founded on the right of fir^t discovery, 
never abandotied and preserved in this inauner. With all these 
tribes Portugal has always maintained relations by the rudi- ^| 
viefitan/ commercf of which alone these peoples are capable.,.. ^' 
The la.st form is recogni.setl by public law, and will long continue 
to be so, in the gi"eat and uncertain enterprise of calling to ^M 
civilisation tribes which at present are still cither in the lowest ^^ 
state of decarlcncc of the species or in the most nidimentary 
infancy."" It will be observed that the learned writer, by ■ 
contrasting the claim whicli he puts forward witli hnperium, 
avoids confounding it with the ancient claim by discovery 
without effective occupation. He is rather to be understood as ^| 
asserting an exclu.sive sphere of influence founded on contact 
and commerce, at least when those advantages are enjoyed 
by the nation which matle the di-scovery, and conferrijig a 
territorial right less than sovereignty, more or let^s like that 
resulting frunj a colonial protcctoi-ate or that sometimes con- 
sidered to result from an agreement for reciprocal abstention 
from colonial expansion. But this shows on the one hand how 
jealously the modern notions of rights short of legal sovereignty 
must be restricted to an inchoate character, if they are not ^M 
to constitute a relapse into views long ago exploded, and on the ^^ 
other hand how necessary the admi.ssion of inchoate rights is to 
meet political exigencies'. 

' See L'A/riq'ie: la qneition noulevt't lii'rnUremeut enire i'AitgMerre et 
te Portugal ommdt'rett an point da mte dit droit inlrrnafiniial, ptir J. B. de 
M<trten«-Ferrao. 'JTiis essay appeared in ]H!)0 in the Archives LUpkmmtiques 
as well as separately at Koine and at Lisbon. 'ITie passag'es liere referred 
to are at pp. 9, 10 of the pamphlet with the imprint of Rome. 
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Rivers oj Bmmdaries of States. 

When a river forms tlie boundarv between two states it 18 
usual to say that the true hue of demarcation is the thahveg^, 
a German word meaning literally the " downway," that is the 
course taken by boats going down stream, which again is that 
of the strongest cuiTent, the slack current Ijeing left for the 
convenience of ascending boats. It is said that the thctlwcg was 
first proposed for this purpose at the congress of Rastatt ; the 
older authorities had generally taken the middle line of the 
river as the true boundarv in obedience to the rule of Roman 
law for the delimitation of properties, which had the incon- 
venience that as a river falls accoi'ding to the season a larger 
space may become uncovered on one siile than on the other, and 
so the middle line of the water may shifts If the river divides 
into channels or branches, the rule of tlje thnhceg points out the 
branch which is to furnish the boundary, and the islands on 
either side of that branch belong to the one or the other state 

' Thai in the sense of vaJley enters into thalweg oxAy indirectly. The 
immediate orij^n of the word lies in the use of herg iiu J thai to express the 
upward and downward directions on a .stream, like iiimml and tint/ in 
French. 

- t'aratliL'odary, in lioUzemlorff, vol. 2, p. 304, note fi. The touj^reas 
of lla-statt did not cud in any treaty, but we presume that tine reference 
is to the French note of 111 July 17!>B, in which t!ie French nejj;otiators 
gave up the deniaiul for tlie whole of the islands in the Rhine and 
proposed the Ihalwei) for the partition of the river. Schoell, Uistoire 
abr^gde rf«* Traitcx tie Phi>, Ire particj c. 27. 
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accordingly'. In the selected branch, or in the entire river if 
undivided, signat-posts or other marks are often set up in order 
to indiaite tlie tluihvfg by nvarking the line of greatest depth, 
which is assumed to coincide with it'-. If this is not done, 
it will probftl>lv be necessary in many cases to fall back on the 
old loile of the middle line of the water, whether the entire 
river or a branch. Hut the whole of this paragraph must be 
uudci'stood as subject to the possibility that a particular river 
boundary between two states may have been specially arranged 
by treaty or by undisputed possession. In such cases not only 
may tlie i.sland.s in the river be divided differently from the 
result which the general rules would give, but even the whole 
river may lie in one of the states, the frontier of the other 
following the shore. Thus by innnemorial possession Hamburg 
has the Elbe and Bremen the Weser for their whole width from 
the respective city to the mouth of the river, and by the peace 
of Westphalia Sweden had the whole width of the Oder-'. 

The changes in territorial limits which may result fi'om 
changes in the bed of a boundary river, and the sovereignty 
over islands newly arising in such a river, are subjects on which 
the international jurists of the continent naturally have much 
to say. They are not of great interest to the people of the 
British isles, and we content ourselves with referring in a note 
to iionie of the best and fullest authorities*. 

hiternational Rivers, 

An international river is a navigable river which flows 
through the territories of two or more states, as the lihiiie 
flows from Switzerland into Germany and thence into the 
Netherlands, or wliich forms the boundai-y between states, 
as the Danube between Rumania on the one side and Servia 

1 It will appear from the last note that it waa with a view to the 
partition of islands that the rule M-as introduced. 

^ Caratheodory, in Holtzeiidorff, u. s., p. SiW. 

5 Geffcken'a note 3 to Heifter, p. 173. 

^ See Ilolt^eiidorff, vol. 2, § .^(i, pp. 2(;r>-a ; 1 Rivier, 179 ; Calvo, 
§ 2!)4. The increase of territory through a change in the hed of a stream 
is called accestion in French, and that temi is adopted in German ; the 
£ug-lish term is accretion. 





and Bulgaria, or Turkey the suzerain of Bulgaria, on the other 
side. In the middle ages and long afterwards the trade and 
navigation on such r!vci*s wa.s cruelly hindered by the arbitrary 
dues exacted by the riparian powers and the arbitrary regula- 
tions imposed by them. The vehement outcry against such a 
condition of thiugs was placed by tirotiiis on the ground of an 
appeal to reason. After describing according to the views then 
prevalent about prehistoric times how an original system of 
conununity had been replaced by one of private property, and 
showing how the rights which so arose ai-e controlled by 
nei'essity, he mentions as a source of further restriction on 
pri»perty the advantiige which may accrue to one party without 
harm to the other party, and gives the following example. 

"So whatever land, rivers or partii of tlie sea have Wcome the property 
of any peujiie otiglit to lie open to paswjffe by those who have need of it 
for just Cannes, as if beiu^ expelled from their own country they are 
eeekiiip vac;aiit Kind, or desire: to trade with a nation not rojitipuoiis to 
them, or even if they are claiming redress hy just war. The reason here 
is the same as nhove [in the ('a.«e of necessity], namely that it was possible 
for pniperty to he iiitr(iduec<l i;on<uirreiitly with the admission of sueh 
mo<Jos of using- things as are protitahle to the one and do not hurt the 
others, and therefore the founders of property must rather be considered 

to have intended this But it is asked whether he who has the 

sovereigiity in the soil can impose dues on merchandise thuK pa-ssing, 
whether by land, river or such part of the sea as can he calleii an ap- 
pendage of the laud. C'ertiiinly no equity allows any burdens to he 
imposed on that merchandise whieli have no reference to it. So also a 
capitation tax imposed on (■itizeus for meeting the hnrdens of the comnion- 
wealth caiuiot be exacted from foreigners pa.'^sing throug-h the country. 
But if exjienses are incurred for tlie security of the merchandise, or even 
for that among other objects, they may be compensated by dues imposed 
on the merchandise so long as the measure of them docs not exceed their 
caiLse'." 

' De Jure Belli ac Pact*, 1. 2, c. 2, §§ 13, U. The doctrine of Vattel 
is similar. Speakings of lords who establish a toll on a river without 
spending a penny on the ni,iintenance of the navigation, he says : le 
pttrlnge et tn jtroprirtt- des terre.t n'a pu 'iter I'l pervonne. le droit de paxKnge, 
lortiqu'on tie mtit eii iiuimne Jiifou a celiii xur fc terriloire de qui on piixxe. 
Tout homme tient c.e droit de la nature, et oit ve pent avec jitnlii-e te Ini 
faire acheter. Liv. 1, § 104. Again : le droit de pannnge ext eneore un 
reste. de la communiou primilive, dann Ititjuel/e fa lerre. eiitii'-re i'tiiit amiiiiiine 
aux homiueji et I'unvx librc partoid if cbucrlti uniiuint ites bvtioitin. Per-wnne 
ne petit etre enliirement privi de ce droit, muis I'ejeerdce en eat restrdni pur 
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ITiat the principle on whifh the freedom of trade and 
navigation is thus claimed on international rivers does not 
intrludc the rivers which are entirely comprised within the 
territory of a single state, as asserted by Bluntschli', appears 
from the condition that those who use the right of passage 
must have need of it for just causes. It is common for states 
to reserve their coasting trade for their own nationals and to 
prohibit the importation of foreign merchandise in ships of 
third countries, iuid no tpiestion is ever raised as to the inter- 
national lawfulness of such restrictions. Ikit a state can no 
nn}re be hound to open its river ports than its seaports to 
foi-eignei-s. It is only when a state on an international river 
and an oversea state, or two states on the same international 
river not contiguous to one anothei-, ait desirous of such 
intercourse, that the vessels of either have a just cause for li 
needing f)assage through the coriparian territories lower on the^f 
river in the one case or separating them in the other case, and ^^ 
that the doctrine of Grotius applies. The test for its application 
is that the navigation in question has a lawful territorial origin, 
and a lawful ulterior destination beyond the part of the river 
tfirough Avhich the pa.ssage is claimed. The princif)le jusserts 
the free use of river's as the vehicle of intercourse not in itself 
affecting the countiy of passage, and nothing more. 

Hence it follows that his own principle, applied as we must 



('introduction (lit donmine et de fa prnpriete. Liv. 2, § 123. 'Ilie system 
which Vattel builds on this fouudatioii is that in order to claim the right 
of passage you must have a necessity for it, in which there cau be little 
doubt that he would have included the desire to trade with a distant 
nation which Grotius expressly meiititiiiSj for, after exemplifying- necessity 
by the inability ntherwise to procure the meants of living, he adds ou de 
Dalii/iiire 11 ijtw/<i>ie tinire vMiffntion riiinwiiuhSe, and he had maintained 
(1. 1, § 21) that ittie Jiutinri dnit ne jmrfectiouner, etie et mii rliit. But the 
territorial sovereiffii is the jud)j;e whether an equal necessity does not 
prevent him from f^ranting your claim. Only (1. 3, § 129), if the use of 
bis territory which you claim to make would evidently cause him no 
damag^e, his refusal will be an injury ; and if he gives no reason, which 
we shall not be wrotig in interpreting^ as no reason which you regard as 
reasonably sufficient, you may consider him as an enemy and at:t towards 
him as prudence dictates. Thus the territorial sovereign is not really 
allowed much discretion. 

' Droit hiternadmiid Ckfdifie, § aii. 
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apply it, cuts out a part of the doctrine which, 



)t 






k 



now 

inafpiirately as inteniatioiia] law then stood, was held by 
Grotius to follow from it. The idetxs) of neutrality entertained 
in his age allowed a lawful ulterior destination to be furnished 
by tlie purpose of carrying on a just war in the region to he 
reached by the passage claimed. But now that a neutral may 
not concede transit to the armed forces of any belligerent, be 
his cause just or unjust, a hostile destination to an eneniy''s 
country affects the country of passage in the very ^serious [)oint 
of the jjerforinauce of its neutral duties, and it is agreed that 
the rights on international rivers do not extend to ships on an 
errand of war. 

Very soon after the publication of the great work of Grotius, 
Art. 14- of the treaty by which Spain in 1648 acknowledged the 
independence of the United Netherlands closed the Scheldt on 
the side of the latter, a measure which was maintained against 
Austria in 1713 when the Spanish Netherlands were ceded to 
her by the treaty of ITtrecht, and from which in 1784 the 
emperor Joseph II vainly attempted to free his states. Thus 
conjmunication with oversea countries, whether under the 
Spanish or Austrian or under a foreign flag, wa.s denied to the 
provinces now forming part of Belgium'. And for nearly two 
centuries the tendency, both of thought and of action, was to 
support the principle of Grotius only so far as it operated in 
favour of riparians, and to gi\c to the latter not merely the 
right of passage but also that of sharing in the river traffic 
commencing or terminating at one another's ports. In Roman 
law navigable rivers were public, that is thev belonged to the 
state for the general good of its subjects, and as this doctrine 
was applied to the shadowy state unity of Germany, the result 
lay in the direction of a free connnon use of German rivers by 
Germans but not by outsiders, though even that narrower aim 
was far from being practically realised'. Then the wars of the 

* The Dutch argueil that the channels by which the waters of the 
Schehit rearh the sea bltoss their territory were made navigable only hy 
their industry and expend it" re, and on^ht therefore to lie regarded as 
artificial cotnmitnications and not iis natural river courses. 

* See the piece on tlie international law of river.s iu the 2ad volume 
of Holtzendorff's l/ianJfmrh dex ViVfcerrecht* , which ia by Caratheodory, 
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French revolution and empire produced many territorinl change 
emlnxlied in treaties dealing with the rivers affected by them, 
and in these the IVeedoui of the river navigation for the 
coriparians was repeatedly artirnied. Thus the practice seemed 
to \yii assiunitig the sJiape of what has been called a condwninium 
of the coriparians, in favour of which the legal argument wa*^i 
enforced by that from the reciprocity which it established^^ 
between them niutually, wliile excluding those who, being 
external to the river, would not be on a reciprocal footing with^ 
the riparians. ^M 

liut the very denial of the Grotian principle by the closure 
of the Scheldt provoked the leaction which was to give that^^ 
principle a cunency which it had not before attained. By ^^| 



decree of the I'^reneh convention, 
Scheldt was declared open because 



16 November 1792, the 
'a nation cannot without 



injustice pretend to the right of exclusively occupying th^H 
channel of a river, and hinder the neighbouring peoples whc^^ 
border on its higher shores from enjoying the same advantage." 
Thus the Scheldt was opened, and as it proved linally, 
pursuance of a doctrine which would give to a riparian atat^ 
the right of free coniinuuiuition with oversea states, under their 
flags if it chooses to receive them as well as under its own flag. 
And on the fall of Napoleon the allied sovereigns placed them- 
selves in line with the more advanced opinion, declaring, by 
Art. 5 of the treaties of Paris in 1814, that "the navigation 
on the Rhine, from the point at which it becomes navigable 
to the sea and reciprocally, shall be free, so that it cannot lie 
prohibited to any one"; also that "it shall be exantiiied ani^| 
decided in the forthcoming congi-ess how, in order to facilitate™ 
couniumicatiou between peoples and render tlieni continually 
less strauge to one another, the preceding disposition may be 
equally extended to all rivci-s which in their navigable course 
separate or traverae different sttxtes.'" The congress of Vienna 

who (p. 292) quoteR from tlit; ciiiiitulatiuu on the election of Francis II 
•^'also 110 exclusive rig-lit of navigjitioii '* (Art. 7, §§ 1, ''')> 'i'"l " t'"»t *liij>8 
may jtass up and dnwu unhintJered, and tliat one (trder may imt luss than 
another avuil itself accor<iiii|< to rig-ht and equity of tlie niapuificent 
opportunities pro\'iiled hy God and the henetits conferred by natu 
herself" (Art. 8, §§ tJ, 7). 
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however fell a little short of this promise. By Art. 108 of its 
Act the coriparian povvera of each river engaged to regulate 
every thing relating to its navigatioir by their coniinoii agree- 
ment, taking for base the principles laid down in the following 
articles; and by Art. 109 it was declared that the navigation 
on each river, from the point where it becomes navigable to its 
mouth, shall be entirely free, and cannot in respect of commerce 
be prohibited to any one. A comparison of this language with 
that which had been used the yt-'ar before shows the .substitution 
of the phra.se " to its mouth " for " to the sea^" the introduction 
of the phrase " in respect of commerce," which at first sight 
might seein to mark a contrast with the pa-s-sage of ships 
destined for war but which might also serve to contnist com- 
merce with navigation, and the reference of the whole to 
regulations to be laid down by the coriparian.s without the 
intervention of outside powers. The wording seems to have 
been skilfully chosen in onler to mask a retreat, intended by 
some menibei"s of the congress, to tlie ground of condominium^. 

• The special artioles with rejfard to the Itliiiie which wem annexed 
to the Act of the congress of Vienna pravided for the free navigation of 
that river jumqu'u hi iiwr, hut otily ao«.v If ra/ipoH tin ctimmerce ; and the 
minutes n( S Marr.h IKl/i rerord that tJie other niernherj^ of tlie com mission 
saw no reason for udoptiii)^ an amendment of those articles {iroposed bjr 
Lord Claiicarty, because tlie word in jf adopted >if. xeniMait /mim m' I'-loigiter 
den dinpOfiitionii riti traite de I'arix, qtii ne vinaimii qua debarraitxer la 
navigation dejs entraves qu'tin cmtflit entre k* Hatu rii'ertiiim poumii J'uire 
nattrt, et nttn de donner a tout mij^t d'ttat von-riveruin un dmit dr nitvigution 
ri/al ii ce/iii den mijflu dex vtatx rivtrainx, et /war iefjuel il ii'y (luriiit tiiwnne 
rMprm'iti': Tlierf was uo sohstatitial ditferenee hetwton tlio wording 
adopted and that prihposed [ly Lord (. lancarty except that the hitter woiiUl 
have declared the Rhine free nit comiiierce ei t) In ntiriytifiun dn ImiifK leg 
natiotui, so the majority of the coinniis.sion would seem to have relied on 
the omission of freedom of navigation, as distingiitslied from freerlom of 
commerce, for preventing tlie articles a.«» to the Rliine from securitig the 
complete liberty of oversea traffic, notwith.staiidinji; the use in them of the 
wordiri|f Junqit'ti tii vier. In that case they must have put a similarly 
refrtrictive interpretation on the words nous le. rapport dii Lwnmerec, where 
they are used in Art. 10!) of the .\ct for defining the g-eneral doctrine ; 
and M. Eni^elhaixit, in iiis article on La Liherit- de In Nnriifntittii Jlnriiile 
in the Hertte de I). /. et de L. ('., t. 11, while nomhatitig- the restriction, 
admits it to follow from the minute that it was intended by the words in 
question to exclude foreign flags : p. 36S. But thia will not e.vplain the 
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During the forty years which succeeded the congress of 
Vienna the navigation on European international rivers coi^H 
tiriued to be regulated by eotiventions of the coriparian powers^^ 
whith in general did not admit the foreign or oversea fltig. 
Sucli were the conxentions of the German powers as to the 
Elbe (1821), the Weser (1H23) and the Ems {1843), and the 
Austro-Russlan convention (181S) as to the Vistula, the Dniester 
and the Pruth. The Act of 1831 as to the Rhine was 
stringent that Prussian vessels, commanded and manned 
Prussians, could not cairy on direct intercourse between the 
Prussian ports on the Baltic, as Stettin, and on the Rhine, us 
Cologne'. But the conventions as to the Po (1849, between 
Austria, Parma and Modena ; 1850, accession of the Pope; 1851, 
Austria and i^iirditiia) admitted the universsil ei|ualitv of flags, 
and so did the arrangement as to the Scheldt, the opening of 
which would otherwise have been of small advantage to Antwerp. 
On the other hand the convention as to the Elbe did not admit 
even the coriparians to the river traffic commencing and ter- 
minating in the same state, only to that between river ports idl 
different .states. 

The congress of Paris in 185(>, dealing with the Danube, 
brought on the scene a river in the navigation on which the 
interests of oversea powers bore a greater ratio to those of th|M 

refereni-e iti the minitt* to tlie ti-p^aty i:if PiiHs, fur the words noun k 
rapport i/ii rnmvw.rce An iiiit occur there. In ^\v'n\^ a restrictive interpre- 
tation of that treaty the majority proliahly hetmyt-d the fact tlint, in the 
mean time, they had recovered tlie courage necessary for rpsisting the 
wave yf opinion which in the first enthusiasm attending' the victory of the 
allies had tarried them away ; and they may have heeii prompted liy that 
cliaiige of their attitude to substitute jimqii'ii xon emfimwhun' {orjiutf/uit la 
liter, ill the f);enenil provisions thoii^li not in those for the Hhine. The 
article by M. EnpcUiardt here referred to fnrnis a chapter in his work 
iiii reijiiiu> cdniTiifiotinel (tt'x ffi'itvt'ti iiilfriiiilinimii.r, 

1 See the article by iVI. E!i}i;elhardt rofcrrerl to in the last note, of 
wliicb much use has been made in this cliapter, p. :MW. 'I'hc learned 
author says, p. 374, that the coasting'- traffic is not prohibitefl tn nut.xiders 
on the lower course {h- /ih/voh/w iii/th-ifiir) of any conventional river, and 
he ijiiotes as e.\ampleH the Elbe between Hamlmrg^ and Cuxhaveu, the 
Weser between Bremen and Bremerhafen, atnl the Dutch part of the Rhine. 
This DLiikes an e.vceptioii to the stateraeuts which ive have borrowed in the 
text. 




riparians than had been the case in any previous instance, and 
the treaty which resulted provicled as follows. 

"Art. XV. The Act of the Congress of V'ieiiiia having' established the 
principles iiitecided to regolato tlie navigutiou of rivers whit-li separate or 
traverse different stateSj the contracting powers stijiulate aiirong them- 
selves that those principles shall in future he e<(iially applied to the 
Danulie and its months. They declare that this arrangement henceforth 
forms a part of the public law of KiirofHi, and take it under their guarantee. 
The navijarattoii of the Oanuhe cannot he atihjected to any inipedinieiit or 
charge not ex(>re<wly provided for hy the stipulations contained in the 
fullowiuij articles: in (;(Hise(|uence there shall not he levied any toll 
founded snjely upon the fact of the navig:ation of the river, nor any duty 
upon the goods whidi may he on Imurd of vessels. The repulatiniis of 
police and of quarantine to be established for the safety of the states 
separated or traversed by that river shall be so framed as to facilitate as 
much as possible the passag-e of vessels, ^\'itl^ the exception of such 
regulations, nu obstacle wliatever shall he opposeil to free navigation." 

Pro\'ision was made for the execution by the joint action 
of the great powers of thv necessary works for clearing the access 
to tlic Danube from the Hlack Sea, and a commission of the 
riparian powers appointed by the treaty th'ew up regulations 
dated 7 November 1857, by which the uavigj'xtion between the 
sea and all river ports was to Ik open, in either threction, for 
the flags of all nations, but the traffic betweeti river ports was 
to be open for all the coriparians and for them only. This 
certainly did not coiTespond with the express declaration of the 
treaty that no obstacle whatever should be opposed to free 
navigation except for police and quarantine, and the regulations 
were consequently disjillowed by the great powers assembled in 
conference at Paris in 1858, the ])o^^■crs expressing characterist ic 
opinions o n the possibility of justifying the conclusions of the 
commission by the reference which the treaty had made to the 
Act of the congress of Vienna. Anstria-Hungary, interested as a 
ripar ian, defended the regulations as consistent with the minutes 
of 3 March 1H15. Prussia, interested as a riparian in tlie German 
rivers of the north but not in the Danube, agreed in the inter- 
pretation of the Act of Vieinia but held that the treaty of Paris 
had applied a more liberal system to the Danube. England, 
true to the view she took in 1815\ rejected the i-estrictive 

* See note, p. 14", for the amendment proposed in 1815 by Lord 
Clancarty. 
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interpretation of the Act of Vienna. France also rejected tha€ 
interpretiitioii, observing that any doubt which coidd exist 
about it was set at rest by the primitive and fundamental 
disposition of the treaty of 1814, which bore in substance thiit^J 
the navigation on the Rhine and on all other internationally^ 
riversi should Ik> free, so that it eanuot he prohibited to anv 
one. In the result, the lower Danube is open to the foreign oc^J 
oversea flag a.s far as the seagoing vessels whit'h in fact na^ngaU^H 
it can ascend, without any restriction of the traffic in which 
they may engage, and on the whole of the river the traffic 
between river ports, whether of the same or of different stat 
is open to all the coriparians. What has been thus stated 
to the Danube is also the actual condition of the Rhine, except! 
that under the convention of 18(jy the admission of the foreign 
flag is practically qualified by the necessity of the vessel being 
certiiied as Hi for the river navigation, and of her being, 
piloted by a pei-son domiciled in one of the riparian states andH 
certified by it. But there had been points in the history of the 
Rhine wliich require special mention. After the -separation 
from that river of the Waal and the Leek, which join the 
different branches of the Mouse and lose their names in those 
of the latter and of the channels connected with it, the stream 
which continues the name of the Rhine is insignificant, and the 
passage from it to the sea and inversely is inteix'epte<t by the 
sluices at Katwyk. It was therefore agreed, fii-st that the Lock, 
and afterwards that the W<ial, shoidd be substituted for the 
nominal Rhine in respect of international navigntion, Holland 
representing this as an act of grace since, according to her, 
the conventions only applied to the latter. And even on the 
Waal she cU>scd the international navigation at Gorcuin, where 
the tide begins and the name of W^aal cetises, which she said 
satisfied the words JuMfjird hi mcr. But bi>th the outside and 
the riparian powers contended that those woixls meant " into "" 
and not merely " as far as " the sea, an interpretation which the 
conventions for tlie Elbe and the Weser had already adoptetl by 
saying bh in die t^fffne See, and that the stipulations as to the 
Rhine could only be satisfied by the freedom of the real outlets 
of its water. By the convention of Mayence in 1831 Holland 
conceded the freedom of the mouths leading by Helvoetsluis and 
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Briel to the Waal and the Leek, and undertook, in case of 
their becoming obstritctetl, to open for the international naviga- 
tion passages as convenient as those which should be used by her 
own subjects. 

Passing fn>m Europe to America, we may first notice that 
in the treaty of 1783, by wliich Great Britain acknowledged the 
independence of the United States, the right to navigate the 
Mississippi in that part of its waters which belonged to the latter 
was secured to British subjects, but that that stipulation was 
not repeated in the Anglo-American treaty of 1815. At the 
former date the Mississippi was erroneously believed to rise in 
the teiTitory which remained British, and even otherwise it 
fulfilled the geographical conditions of an international river, 
Spain being already the sovereign of its mouth on one side, and 
by the arrangements of 1783 becoming such on the other side 
also; though it is probable that the position of Spain at the 
iiUHith would not alone lm\e dictateil the stipulation, since, had 
the true source been known, Kngland would have been seen to 
be an outsider to the navigation. By the latter date the river 
was known to lie entirely in the territ<>ry of the TTniterl Stfites, 
which had actpiired its mouth. The international rights in its 
navigation, whether founded on mistaken geography or on real 
conditions, lapsed with the mistake or the conditions, and a 
river being aurl known to be comprised within a single state 
could not be treated in an exceptional manner on account of its 
past history. So also the Po, since it became exclusively Italian 
in geography through the acquisition of Venice by Ibily, has 
been subject in its navigation to no rights but those of Italy'. 

On the Mississippi while Spain possessed its mouth and 
claimed the western bank of its higher course, and on the 
St Lawrence of which the lower course lies in a British posaes- 

' Fiore (vol. 2, pp. (Kl, (14), Rivier (vol. 2, p. 228), and perhaps 
Carathe«>dory (2 Haltzeiiiiorff JWt.'J) thotijirh his words may aJniit of a 
less extensive iiiterpretatiiHij maintain tliat territorial uhaii^es trans- 
forming an iiiteriiationiil river into one comprised within a single state 
have no eifect on thy liberty e.«tablishe<l ujmti it for dttfererit flit^ durinier 
its international existence. Tliey quote the treaty of Zurich, Ijy wliich 
Austria ceded the Milanese hut the conventions as to the Po were maiii- 
taiued. But Austria continued to possess a part of the Po until her 
cession of Venice. 




sion, the question of international rivers piesentetl itsjelf to tlu 
United States as against Spain and England in circumstances^ 
differing in some respects from tliose which had attended the 
European controverjiies. No common use of the river by cori- 
parians, however restricted, had been gi-owing up, as in the 
dominions which acknowledged the IIolv Ilonian F^nipirc or on 
the frontiers of that empire and IVancc; no appeal to the 
Roman law by which rivei-s were in the public domain of the state 
would have had any meaning. There was nothing to lead the 
thouglits to a ttnuhmiiiimii in wiiidr the right of navigation on 
each part of the stream as well a-s the aj)propriate i-egulations 
for it should depend on a vote of the coriparians of the whole 
The claim made was simply that of Grotius and Vattel to 
innocent passage through tlic territory of another state, and 
was supported as by them on philosophical grounds concenung 
the original constitution of sovereignty, a little qualiKed in 
statement by the absence of any state other than the coriparians 
which niiglit have an interest such as the maritime powers of 
Europe have in the greater rivers of that quarter of the globe 
although not bordering on them. The United States contended 
that the freedom of the ocean to all men and of rivers to all the 
riparian inhabitants was a sentiment written in deep chai-actera'fll 
on the heart of man ; that the authority of tins natural law was 
augmented by the fact that when the inhabitants of the lower 
part of a river excluded those of the upper part from its naviga- 
tion, this was ojdy the triumph of the strong over the weak, 
and was condenuved as such by society in general. It was true 
that the right claimed was an imperfect one, because its exercis(^H 
must be depetident to a considerable degree on the conveniency 
of the nation through which persons using it were to pass, but 
if it were refused, or so shackled by regulations not necessary for 
the peace or safety of the inhabitants as to render its use 
impracticable, an injury would be inflicted for which it would be 
proper to exact redress'. 



^ See JeflFerson'a Imttructions to the Minhters of the United Stale* 
Spain, Waite's Sitite Paper*, vol. 10, p. 135 &c. ; atid Brituth and Foreign 
Stalt: Fa/ifrft, I8,'i(>-1, pp. lOti"-"-'). Tire arguments are summarisHKl by 
Wheaton, Hixioiy of [ntenmtio7nti Lnw, 4th period, § 21, ami hy Hall, 
§ 3i). 



As this is the first occasion on which we have met with the 
cla.s,s of impeifect rights, it will be well to pause and consider it. 
Within a state, legislation is largely occupied with giving effect 
to claims to ignore which it is felt would be a violation of 
attributive justice, yet which would cause gi*eat inconvenience 
if their assertion was not fenced by definition and limitation. 
But it is unnecessary to notice tliose claims in their original 
undefined and unlinn'tefl condition, because the legislator is on 
the spot, ready to supply wliatever precision is retpiired. An 
illustration is furnished by the claims of inventors and authoi-s, 
which arc recognised by the laws of patent and copyright so far 
a.s is deemed compatible with the general good, and cannot 
be entertained any further by the courts of justice. Thus the 
distinction between moral and legal riglits is well marked, even 
when the former depend on that particular virtue, justice, which 
is most intinmtely connected with law. But since in the society 
of states there is no legislature beyond the very imperfect one 
of cusitom and agreement, which may esUiblish principles but is 
little fitted to define practical details, much injustice woidd be 
done if rights not clothed with all the precision desirable for 
action on them were dismissed »is summarily as tliey are dis- 
missed by the internal law of a state. It is necessary to intro- 
duce a class of imperfect rights between those which are merely 
moral and those which are perfectly legal. 

Besides the navigation of international rivei-s, the extradition 
of criminals may be taken us in point. As we have said else- 
where : "Dm'trine may lay down that extradition ought to be 
gmnted only for grave crimes, but it cannot determine precisely 
for what crimes. It may lay down tliat a prima facie case 
ought to l>e made out against the penson accused, but not 
preci.sely what evidence not satisfying the usual ret|uirements of 

the couii ought to be received from abroad for that purpose 

Doctrine may lay down that a state ought not to bar the 
peaceful j)assagc across its territory along n river, or hamper it 
by customs duties, but it cjinnot determine the measure in 
which tliose who use the passage ouglit to contribute to the 
cost of maintaining the navigation, or the regulations to which 
they ought to l)e subject for the security of the state across 
which they pa.ss. Therefore extradition and the peaceful » 



gation of international rivers must be imperfect rights in the 
sense that conventions are indispensable to their due enjoyment. 
But it does not follow that there is in them no element of 
law If a state persistently refused to conclude proper conven- 
tions for extradition or to surrender fugitive criminals without 
them, it is not to he supposed that other^tntes would put up 
for ever with its Ix'ing an Alsatia, rendering due repression of 
crime within their own limits impossible. Nor is it to be 
supposetl that states desiring eommeree witli one another... 
would fee] themselves l)ound to forego it for ever because a state 
across the territory of which it was necessary to pass along 
a navigable river was persistently churlish\'" Reserving until 
we have completed the history a final answer, such as assumed 
in the last words, to the question whether a right of the kind 
can be claimed as already established on international rivers, 
sufficient reason seems to have been shown for the admission in 
the society of states of a class of imperfect rights, to which the 
element of law is contributed by the sujjport which powers 
taking in extreme cases their i-eniedv in their own hands would 
receive from that society, so that the true description of the 
rights in (]uestion is imperfect legal rights. 

The American argument therefore appears to us to have 
been well founded. The answers made to it, which so far as 
England was concerned were inconsistent with the stipulations 
to which her supposed possession of the upper Mi.ssissippi led in 
1783, were based in substance on the rejection for practical 
purposes, between states as well as before the inteiTial courts of 
a state, of natural law or attributive justice, and of the doc- 
trine of imperfect international rights which springs out of it. 
Rights on international rivers were derogations from territorial 
sovereignty, and were not merely shaped by international con- 
ventions but drew their origin from them. The fundamental 
constitution of sovereignty contained no exception for innocent 
passage on rivers, and the ITivited Stetcs' claim to navigate the 
lower St Lawrence was no better foimded than would Ije a 
Cantulian claim to carry gootls to the Mississippi, the Ohio or 
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' C'haptem on the PrincipieH q/' intemuiional Law, pp. 74, 76. 



the Hudson, either bv land or hy the canals in the United 
States, and thence down those ri%'crs to the sea-. 

In the result, Spain, by the treaty of San Lorenzo el Real in 
1795, opened the navigation of the Mississippi to citizens of the 
United States, reserving the rifirlit to extend it to otiier powers. 
And after various changes in the conventional situation the 
Anglo- American treaty of Washington in 1871 secured the 
usual international rights of navigation not onlv in the St 
Lawrence but also in the Yukon, Porcupine and Stikine rivers 
and in the St Clair Flats canal, while l^'ngland undertook to 
urge on the dominion of Canada, and the United States to urge 
on the several states of the Union, that they should secure to 
the opposite party the use on terms of et]uaHty of the other 
canals eonnectefl with the navigation of the St Lawrence. 

On the South American rivers, niainiy in consequence of the 
great commercial interests of England, France and the United 
States, the flags of all nations and not fnerely tliose of the 
coriparians have been admitted-. 

By the General Act of the Africa.n Conference of Berlin of 
1885 it is provided: 

"Art. 2. All fl.-i^. without distinction of nationality, shall have free 
aowss to the whole of the coast-liiie of the territories ahiive eiiiimerated, 
to the rivers there rmmiiig' into the sea, to all the waters of the t'ongo 
an4l its affluents, iticltirliii^ tht; lakes, and to all tlie parts nituate on the 
baiikii of those waters, as vvtill as to all CAuals which may in future he 
conKtructt'd with intent to unite the wtitercoiirses or laken within the 
entire area of the territories descrilKHl in Article 1. Those tnidiii^ iiniler 
such flags may engage in all sorts of transport and carry on the eoastiuf? 
trade by se^ ami river, as well as btiat traffi<;, on the same footing' a* if 
they were subjects. 

"Art. 3 All diifereutiiil dues on vessels as well as on merchandise 

are forbidden." 

The territories to which the articles here quoted apply are 
those constituted by Art. 1 as a region of free trade, subject to 
a discretion wiiicli the same ai'ticle reserved to powers already 
owning territory in a portion of that region; and this leads us to 

' Britink Pnpcr on the N'liviyafiott of the St Liiwrimee ; Coufa^ress Docu- 
ments, 110. 4y. 

^ For the treaties and the emperor of Brazil's decree of 1867 see t'alvo, 
§§ 2«0-2«i). 



an important utterance of Lord Salisbuiy with regard to the 
rights on international rivers. In 1888 tiie British settlements 
on the Shire, an affluent of the Zambezi, were in danger from 
Arab slave raidei's, and the British government asked Portugal, 
to which the lower part of the Zambezi was agreed to belong, 
to permit its subjects, but not the Arabs, to receive munitions 
of wai' by way of the rivers. Portugal, m hich at the time was 
in an acute state of rivalry with England as to the region in 
question, claiming for liLTself the soil of the British settlenients 
on the Shire, prohiljittd the passage of umnitions of war both 
to them and to the Arabs. Tliere was no doubt that the rivers, 
so fur as properly Portuguese, were included in the discretion 
above referre<l to as reserved by the conference, but thei'e was 
a question whether Portugal had not engaged herself to exercise 
that discretion in favoin- of the freedom of navigation on them. 
In those circumstances Lord Salisbury on 25 June 1888 ad- 
dressed a despatch to Mr Petre, the British minister at Lisbon, 
in which he said: "but even if she [Portugal] had given no 
such pledge, this country could not admit her right to in- 
augurate a system which would practically result in the exclusion 
from the waters o\er which she has control of all British ships 
wishing to pass beyond tiiose waters. Sir .1, I'ergus.son''s 
remarks in the House of Connnons were in this sense, and I 
should wish you to state to Senhor Barros Gomes that they 
accurately expressed the views of Her Mftjesty''s govennnent\" 

This pronouncement must be read in connection with the 
fact that a convention as jyreliminary to the international use of 
a river, important as it certainly is for preventing the abuses 
likely to attend unregulated navigation through a populous 
country, could be little neeiied in the case of so wild and 
thinly peopled a region as that of the lower Zambezi. So read, 
the pronouncement ranks the British goverrunent in line with 
the doctrine of Vattel as applied to rivers not confined to a 
single national territory, and with the United States'' argument 
oji the North American rivei>, both treating the right of inno- 
cent passage along them as a real one, and in the case of 
necessity to be used on the responsibility of the state asserting 

1 ParHamentary Paper c. 61)04, p, 43. 
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it, although normally to be completed by agreement with the 
temtoria] sovereign ; in other vvordH, an imperfect right. 

We may now look back on the history which we have 
traced, and ask whether it does not amount to such an accept- 
ance of that right by the ci'iilisetl world as makes international 
law by the consent of states. We have seen the riglit carried 
into practical effect in Europe, America and Africa, by a 
series of conventions so numerous as to imply stronglv that they 
rest on a common principle, and \vithout limitation to the 
coripariaus wherever the interest of outside powers has been 
sufficient to induce them to intervene. This was accompanied 
in 1814, 1815 and 1856 by expi-essions pointing to the genei-al 
application to all rivers of the principle that was being applied 
to some rivere on the respective occasions; and if i|i 1815 there 
was hesitation on the pait of some powers as to whether the 
principle included any but coriparians, the pronouncement of 
1850, which included outside states in its benefit while citing 
that of 1815 as prece<lent and authority, and was followed up in 
1858 by the rejection of narrower R'gulations, put for the future 
the larger construction on the Act of Vienna. In 1885 the 
principle was ap|)lied, and in its largest construction, to the 
ac<(uisitions thenceforth to be matfe in a vast region, leaving to 
the powers already established within its limits an option 
naturally resulting from the fast, that the mission of the con- 
ference was only to deal with parts still unoccupictl. La.stly, 
the prin<'iple has taken a progressive hold: enjoyment has been 
claimed as an imperfect light by Great Britain, which once 
niaintiiiK'd that convention was its only origin. We conclude 
that H sufficient consent of states exists to warrant the assertion 
that a right of navigation, of which the be,st statement is that 
made for the Danube bv the treaty of Paris in 1856", exists as 
an imperfect right on navigable livers traversing or bounding 
tlie territories of more than one state-'. 



' See above, p. 149. 

* 'Oiere were certain toUa on German rivera, granted by emperors of 
the Hiiiy Umiian Knijiire or by simple kinfp? of Germany in the remote 
times when tliat country liiuJ not yet been broken up by an exaj|i;gcrated 
feadalifim, or believed to Lave been so granted because their origin was 
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In tabulating tiie opinions of accredited authors on the 
subject, the important distinction is between (A) Those who 
deny the right of innocent passage, referring the matter entirely 
to convention, and eonserjucntly aUowing the teiTitorial state to 
refuse the passage or to exact a price for it ; with whcjin must 
be classed those who assert a duty on the part of the temtorial 
state to allow the passage subject to a reasonable convention, 
but make that state the (inal judge of its duty; and (B) those 
who as.sert the right of innocent passage, of courae normally to 
be regulated by convention, but so that a clearly wrongful 
refused by the territorial state may be resented as an injury. 
Anmng the authorities in the respective classes the following 
may be mentioned, subject to some doubt as to one or two 
whose language does not lend itself easily to this classification. 

(A)— Kliiber, Drvit ik.s Gm.s, §§ 76, 135; 
G. de Martens, Prem, § 84 ; 
Heftier, § 77 ; 
Calvo, §§291, 293; 
F. de Martens, vol. 1, § 101 ; 
Phillimore, vol. 1, §160; 
Twiss, Law of Nations {Peace), § 145; 
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Hall, 5 39. 



lost in antittuity. Some of these existed down to a time later tlian 1812 
and the reader who may meet with them i» the midst of the iiiteniational 
history of tlie rivei-N in ([uestidii must be cautioned .-Jgainst supposing that 
they are iruronsistciit with that history as traced in the text. They were 
[)ro|)rietary rights ac<juired under an authnrity which at the date of their 
inception was a national one, and, as such, had survived to times when 
the relations of the rivers on which they were levied and of the surroundlug 
territories had become international ; ns anachroinsnis, they had to be 
suppressed with. citmjMjnsation. Tlie most remarkable iiistiuice was that 
of the Stade or Bniushausen toll, levied on the Elbe below Hamburg, 
from which the Mamlnnxers obtained an exemption in 111)!), confirmed in 
12H8, but which continued as against others and became vested in the king 
of Hanover. It was reftnlated in 18-13 by a convention of the coriparians 
of the Elbe, and suppressed in 18fil for comjiensation, by a general 
European treaty and a treaty between Hanover and the United States. 
See Twias, Law of Nations (Peacn), § 156. 



(B)— Grotius, 1. 2, c. 2, § 13 ■ 

Piifendorft; 1. 3, c. 3, ii. 5-8 ; 

Vattd, L 2, §130; 

Btunt.sthli, Droit Inknmtional Codifie, § 314; 

Geff'cken> on Heffler § 77 — -" free passage to all, but at 

least to all coripariaiis"; 
Engdhardt, It. de D. /. ct de L. C, t. 11, p. 372; 
Caratheodorj, in llolt'£findov&\ Haiidbit-ch des Volkerrechts, 

vol. 2, § 60 ; 
Fiore, § 794 ; 
Rivier, t. 1, p. 226; 
Despagiiet, § 428 ; 
Ullnmnn, § 94 ; 
Institute of International I^aw, Heidelberg resolutions, 

Annua'tre 1887-8, p. 182; 
Wheaton, Elements, § 193. 

It remains to notice a point on the navigation of interna- 
tional rivei-s about whieli tliei-e is unives-sal agreement wherever 
the right itself is admitted to exist, and for the statement of 
which VVheaton's words may con\cnit'ntly be borrowed. " It 
seems that this right draw.s after it the incidental right of using 
all the means which are neces.'sary to the secure enjoyment of the 
prindpal right itself. Thus the Roman law, which considered 
navigable rivers as public or common property, dedared that 
the right to the use of the shores was incident to that of the 
water, and that the right to navigate a river involved the right 
to moor vessels to its banks, to lade and unlade cargoe.s, itc. 
The public jurists apply this principle of the Roman civil law to 
the same «ise lietween nations, and infer the right to use the 
adjacent land for these purposes, as means neces.sary for the 
attainment of the end for which the free navigation of the water 
is permitted'.'" 

' iifttments of International Law, § 194. 
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CHAPTER VIII. 



THE SEA. 



The Open Sea. 

We shall have to speak in their place of certain portions 
of the sea more or less nearly ailjoiiiitif; the land which are 
deemed to be comprised in the sovereignty over the land and 
are therefore callerl ten'itorial seas. The rest of the waste of 
waters is called the opesi or high sea and no sovereign has 
any ten-jtorial right over it, in other woi-ds it is not the subject 
of sovereignty. A foundation ha.s been sought for this in the 
Roman law, which declared the sea not to be the subject of 
private property but to be public^ llie Roman lawyers 
however who laid this down were thinking of the relations 
between individuals and the one state which they had in 
contemplation, not of those between state and state. And if 
it were atteniptetl to apply the argument by analogy to states, '] 
as individual members of the greater commonwealth, it would 
prove too much, since it would condemn the sovereignty over 
territorial sea.s no less than that over the open sea. The true 
foundation of the rule that the open sea is not the subject 
of sovereignty is the fact that it is not capable of occupation. 
Tlie area over which a ship of war can exercise control' from 
her momentary position is insigniticeint when compared with 
the vast expanse of the ocean, and her control even over that 
area is not permanent. The possession established by her 
ceases in fact as soon as she has left her station, and the power 

' And this the Roman lawyers held to be in virtue of the jus naturale 
or gentium: Just. hi«i. 2, 1^ I and 5. 
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of repnxlucing it at the same station depends on too many 
contingencies to he that constant power to reproduce at will 
a ptjssession which has ceased in fact, which is neccssar}- to the 
contimmnce of the right'. It is because the physical power of 
occupation is inniiea^vurably greater in the waters more or less 
nearly atijoining the land, where it is reinforced both by the 
works on the land and by the coastguard service which all 
maritime nations employ in those waters, that sovereignty is 
there adiiitssible. 

Nevertheless history is full of claims to sovereignty or 
dominion over the o]>cn sea, or to property in it, mider which 
name we have seen that sovereignty often passed, or to rights 
over it which coidd have no foundation except in sovereignty. 
The claims of Spain to the Pacific ocean and the gulf of Mexico 
and of Portugal to all the Atlantic south of Morocco and to 
the Indian ocean, aceompanieil by prohibitions to all foreigners 
from navigating or ciietring the respective waters, were the 
most outrageous of any, in respect both of their geographical 
extent and of their refusal even of innocent passage. They 
were repudiated and practically set at nought by the Elizabethan 
English and by the Dutch, and called forth the Marc Liberum 
of Grotius, to which Selden replied by the Mare Claimim in 
support of the much naiTOwer but still extravagant pretensions 
of England. Venice claimed the northern part of the Adriatic, 
in which we may detect an application of the principle of gulfs, 
notwithstanding the width of the gulf in (piestion and its not 
being wholly borderetl by Venetian lauds, and exactetl a heavy 
toll from vessels navigating it, to which Bologna and Ancona 
were obliged to suliniit after resisting it by war, England 
exacted a humble salute to her Hag from Cape FinisteiTc in 
Spain to Stadland in Norway, and obliged tht' Dutch to concede 
it in their treaties with her under the Commonwealth and 



' See above, iinte on p. !t4. 'Ilie arjfimnent from tlie fluidity «f water, 
which has sometimes been uilvaiiccd to prove tfits »iiu. iiifii]»ubk' of 
occupation, is a ptior one. The fluitlity of the atinospliere wouJd e<|uaUy 
prove that sovereignty over laud caiirint extend nitqw' iid f-oe/nni. The 
power to fwrcupy a pliu* Is different from the power to ])rehetid riiaimatly 
or to confine Mliat is in the phice. 
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Charles II, and she retjuiretl foreigners intending to fish in 
the German ocean to take out English licenses, but she did 
not lefuse or tax innocent passage, nor does that seem to have 
been done in any eases but those whieli have Ix'en mentioned'. 
Henry VII of England concealed the Danish claim to require 
lieenses to be taken out for (iwiiing in the sea between Norway 
and Iceland, and that claim was only di'opptJ in the eighteenth 
century in consequence of the opposition of England and 
Holland to it. Hut the dues, substantia! or honorary, which 
were paid by foreigners for the use of the appropriated seas in 
past times were compensated in .some measure by the obligation 
to defend tho,se seas against pirates which wa.s generally under- 
stood to fall on tlie appropriatoi-s and was not as a rule 
neglected by them. On the other hand, two of the most 
remarkable clainvs over the open .sea have Ijeen made since 
piracy has ceased to be a formidable evil. By the ukase 
of 1821, in order to protect the Russian settiements in America 
from disturbance and competition, the czar Alexander forlmde 
foreign vessels to approach their coast within less than a 
hundred Italian or nautical miles; and in a note of 28 February 
1822 M. Poletica, the Russian minister at Washington, jisserted 
that his government might claim sovereignty o\er the whole of 
Beliring''s .sea and the Pacific ocean between its Astatic and 
Anverican territories as a jiier J^rmre, but " preferred only 
asserting its es.sential rights without taking any advantage of 
localities." The prohibititm and the pretension to sovereignty 
were equally .set a-side by the Russian conventions of 18524 with 
the United States and 1825 with Great Britain, following the 
protests of both those comitries. But the example of claiming 
the advantages of sovereignty without the odium of its name 
WHS not lost, and in 1889 the United States, which had 
purchased Russian America, legislated again.st killing any fur- 
bearing animal in .so much of Behring's sea as lay on tlicir 
side of the limit agi-eed on between thenii and Russia for the 
sovereignty over islands in it, as Iieing hurtfid to the sea fishery 



1 The case of the Sound duea belong to the law of straits. Otiicr 
examplu.s af the apprupriritioii of ttie upeii sea in past times are meiitionedj 
with a pood summary of the Lirtoryj iu HaU, § 40. 




on their islands^ The attempt however was defeated by the 
arbitrators appointed under a treaty with Great Britain, who 
awatded in 1893 that "the United States have not any right 
of protection or property in the fur seals frequenting the islands 
of the United States in Heliring'.s sea, when such seals are found 
outside the oixliiiarv three miles limit." 



The Legal CliarciHer of Sh'tpjs. 

But a]t}iough pretensions to sovereignty over any part of 
tlie high sea are now obsolete, it woield be an eiTor to conclude 
that state sovereignty is not present at occurrences on the high 
sea and concerned in them. Those occurrences take place 
between or on board ships, each of which in the genej-al rule 
belongs to a state of which she cames the flag, and is subject 
entirely and exclusively, so long as she is on the high sea, to 
tlie authority of that state, exercised by its ships of war as 
occasion requires, but regularly thiough the authority which 
even in the case of a tnerchantnian is confided to her captain. 
The meeting of persons on the high sea lia-s been compared to 
the meeting of travellei's on land in a country where state 
sovereignty ha.s not been established, but the comparison is 
misleading, ot' at least it can only hold if the land travellers 
on each side form part of a stiite expedition. Private travellers 
on land meet one another directly, aiid there is no state vehicle 
in the case. If one injures the other in a locality which does 
not belong to his state, his state is not responsible unless it has 
in some way ntade itself a party to the injury, aiKl the injury 
is not done directly to the stAte of the other, although that 
state may intervene for the protection of its subject or the 
redress of his wrongs. Travellei"s at sea do not meet one 
another directly but ships meet, and any injury or usurpation 
of authority which eitlier ship or any one on board her does 
or atteni[jts to or over the other or any one on board her is done 
or attempted directly to or over the state which is represented 
in the latter by the authority which it has placed there, and 

' I "hti «ct of I'oii^rt'ss was "'tleflared to iticluile. and iil>ply to all the 
dominioii (if tlie riiiteil States in the waters of Behriiig' sea," Init this was 
uiiden<tacHl and enforced by the goverument iu the sense giveu iu the text. 

11—2 



164 



IVie S^a. 



[oh. vin. 



I 



in most ca-ses is done or attempted directly bj the state 
authority on board the Hrst ship. These truths are often 
expressed by ikying that i\ ship, even a merchantman, is a 
floating part of tlie ttimtory of her state, but that expression 
has the demerit of clothing in a fiction what can be conveyed 
with ecpial sinijjlieitv by stating the fact that a ship, no less 
than a territory, is a field of state action, state authority being 
present in her and on the high sea exclusive. Another fiction 
sometimes resorted to is that a ship, and her state bv means 
of her, successively ainiexes by occupation the parts of the sea 
in which she floats from moment to nioniciit. But this view 
has two faults besides the general objection to fictions. It 
does violence to the nature of occupation as a jui-idical act by 
attributing that chamfter to any thing so fleeting as the 
momentary filling space in the coui-se of a voyage, and it 
draws the attention away from the important point that state 
sovereignty is really jircscnt at an occurrence on the water, 
while fixing it on the unimportant question how far the locality 
of the occurrence can be likened to a spot on land. Such 
being the principles, it follows that action on the open or high 
sea by a sliip belonging to one state or co\ered bv its sovereignty, J 
on or against a ship belonging to another state or covered ^| 
by its sovereignty, is of tiie nature of interAention and is 
normally unlawful. But in the absence of local sovereignty 
it is only through .systematised intervention that the high 
seas can escape being given up to anarthv, and it renraitis for 
us to sec what rules on the subject liave been established by 
reason, custom or treaties. 



The Natiomilitij of <i Ship. 
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Fii-st, the nationality of a ship is that of the flag rightfidlv 
carried by her. If she is a public ship, that is if she is in the 
service of a state whether as a ship of war strictly so called, as 
a transport, or in any other capacity, and whether she is the 
property of that state or diartei'ed by it, her fliig is its military 
flag, and her right to carry it is \onclied by the declaration of 
her conuiiander and the production of his commission. In any 
other case her flag is the mercantile flag of her state, or some 




special flag such as those gninted to yacht squadrons, and her 
right to tarry it is vouched by some public* official document on 
boanl hor, as the pass or sea letter, or the certilicate of registry 
where the state keeps a register of shipping, a practice which 
began with England and is now coininon. The conditions on 
which diff'erL'nt states admit ships to their register, or otherwise 
grant them the right to carry their mercantile flag, are very 
various, as that the ship shall ha^c been built in their teiTitory, 
or that she shall he owned in whole or in a certain proportion 
by nationals of the state or companies belonging to it, or that 
she shall !» commanded and manned in whole or in a certain 
proportion by nationals of the stsite. Hut with such conditions 
international law has no concern : it suffices that, for whatever 
reasons, a state accepts the authority and responsibility which 
result fi-oin the ship's nationality. The responsibility can only 
be real if the ship belongs to a port of the state, on her retuni 
to which the captain, crew and passengers can be punished for 
any offences they may have committed at sea. Consequently an 
inland state cannot claim to have a mercantile flag entitled to 
international respect on the high seas, and Switzerland has not 
in fact made such a claim, although the federal council and 
federal assembly were of opinion in ISG* that a right to make it 
existed. But Swiss-owned steamers plying on the lakes between 
Swiss ports and French, German or Italian ports fly a Swiss flag, 
wliich is in accordance with principle, and the ships of all 
nations in the port of Ntiga-saki [mid tJie usual i-cspect to the 
Swiss flag hoisted by the Swiss envoy to Japan on his amval 
there, which mav be regarded as an international courtesy shown 
to the envoy'. If subjects of a .state hoist its flag on a ship 
without its authority, or if they hoist no national flag at all, it 
may if it pleases protect them and accept the responsibility for 
their acts, but tlicv have no claim on it, and they catmot as 
individuals claim any rights which l>elong to their state. During 
the civil war in the United States a Swiss citizen ])retended that 
his ships under tliii Swiss flag were exempt from blockade by 
reason of tlie neutrality of Switzerland, an argument which 
would have been absurd even if that country had asserted the 



TwiBB, Litui qf Nations (Peace), § 197. 



right to a flag at sea, since to be neutralised is not to ben 
privileged for blockade running, and the Swiss federal council 
declinetl to intervene on his behalf. 

Visii and Sfurcb only a War riffht. 

WTiere the flag of a state is rifrhtfuUv carried by a ship on 
the high seas, t!ie authority exercisable on board or over her, 
that is the right to give commands and use force in support of 
them, belongs exclusively to that state and is delegated bv it to 
her captain or to its own superior officei-s afloat, with the two 
clear exceptions of war rights and self-defence, and a third 
perhaps doubtful exception for tlie ca.se of ]>ui-s.uit lawfully 
commenced in temtorial waters and continued in the open sea. 
To admit a conflict of authorities in any other case would be no 
less anarchical than to admit action by conflicting autliorities at 
a spot on land. The war rights referred to are the absolute ones 
of an enemy, ajid the qualified ones allowed to belligerents as 
against neutrals for the purpose of enforcing blockades and pre- 
venting the carriage of contraband, formerly also for tliat of 
capturing enemy's property as such, including in each ca.se the 
right of visiting and searching neutral ships for the puii:)ose of 
detecting conti.scable property and evidence in support of its 
confiscation. 

These rights we shall have to consider in treatiaig of war: 
here it is only necessary to say that they do not exist in time of 
peace, and that in time of war they are limited to the purposes 
which call them into being. Thus for the detection and sup- 
pression of the slave trade there is no right of visit and seari-h 
by general law, but only by treaty between states which have 
coni^eded it to one another in their just hatred of that traffic, 
w-hich, however abominable, has never been regarded as an 
international offeni-e. It was practised by all the nations 
between whom international law arose, and the unhappy peoples 
who suffer from it do not belong to the relatively civilised ones 
between whom international duties are considered to exist'. 

^ Twii«s, u.H. ^M 

2 See abovej p. HI. See Le Louig, 2 Dodsoii 210, for a vigorous ^M 

judgmeat of Lord Stowell tu the effect that \'iHit and swirch is exolusi>'ely 

a war riglitj aud tliat the slave trade is not forbidden by iuteriiatioual law. 
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CH. vm.J Vmt and Search only a War right. 167 

Thus too tlie pretension formerly maintained by Great Britain, 
to tsike seamen whom she claimed as her subjects out of ships of 
foreign and friendly nationality, was abusive even when her 
officers boarded those ships in the exercise of the war right of 
visit and search. 



Si'lf-Defeme on the open .sea in time of Peace. 

The other case in which on the higii seas the flag clearly does 
not exclude the forcible exercise of authority on board by 
another state is that of self-defence, which arises when under 
cover of the flag a hostile enterprise is attempted against the 
state which intervenes. It i.s of no consequence how far the 
enterprise may be from its completion, if it is already in course 
of execution. Suppose for instance that a hostile landing is 
intended on a still distant coast of a friendly state: a ship of the 
latter, capalile of defeating at once the unlawful voyage, cannot 
be expectetl only to follow the evil-doer into temtorial waters, 
thereby giving him many chances of cscjipe, or even of success- 
fully carrying out the intended injury. Thus in 1873 the 
Spanish ship of war Toniatlo arrested on the high sea.s the cv 
Virginius, fi-audulentlv registered in the United States as the i 
property of a citizen but in fact belonging to Cuban insurgents, 
in support of whom she was on her way to Cuba, then belonging 
to Spain. The Virginius was brought into a port of the island 
in possession ttf the Spanisli government, and there many United 
States citizens and some British subjects, found on Ixmrd her, 
were shot without any other trial than by court inaitiaL The 
British govenniient, in demanding reparation for this treatment 
of its subjects, did not complain of the seizure of the Virginius, 
or of the detention of the pa.ssengers and crew. And this 
admission of the right of self-defence has been justified by the 
best authorities of the Ignited States who have since written on 
the case'. But l>etween the governments of that country and 
Spain the discussion proceeded on les,s satisfactory grounds. The 
latter inaccurately asserted that the capture had tieen made in 
its territorial waters, and, if that were not the case, pleaded the 

• The eatie of the Virginiujt rvfutirlerttd with rp/ermce to the law of Self- 
DifeTU'e, by George T. Curtis, and Woolsey, § 214, quoted by Taylor, § 406. 



fraud by which tliu register of the former liad Ix'en obtained. 
The attoniey-general «f tlie States very properly held tliat the 
arrest of the sliip by a foreign power could not be justiHed on 
that ground, but, iiiterpretiiiir a protocol uhicli had been signed 
as an ugix-einent to admit it in principle, he decided on the facts 
that the Virginius was carrying the Aniericati flag witliout right, 
and the matter was aniicnbly arranged. The nationality with 
which a ship ha.s been invested by the autliorities of a .state must 
govern her treatment as a ship wiverever that treatment depends 
on her nationality, as in a case of self-defence it does not, and if 
a foreign government think.s that in so investing her those 
authorities have been imposed on or have otherwise erred, to its 
damage, it must make its complaint to their state. 

The doctrine here taught is not that which Dr Hannis 
Taylor quotes as follows from Mr Dana: "\ations having cause 
to arrest a vessel would go behind such [a fraudulent register] to 
ascertain the juris<lictional fact, which gives character to the 

document and not the document to the fact The register of 

a foreign nation is not, and by the laws of nations is not, 
recognised as being a national voucher and guarantee of national 
chai*acter to all the world." Nor are we convinced by Dr 
Taylorls own adhesion to Mr Dana\s view : he says that " the 
true doctrine is that a [fraudulent] register is only prima facie 
evidence of nationality, which any state may challenge at its 
peril when its interests are involved'."' To uiaintain that view 
it would be nece.s.sary to show what is " the jurisdictional fact"" 
which gives to a ship the nationality evidenced by its register or 
.sea letter, if it is not the very grant of that document by public 
authority ; and this it would be impossible to do in face of the 
great diversity of the conditions which different .states exact for 
the enjoyment of their flag. If all the ownerss, the master and 
all the crew, are of one country, and the ship was also built in 
that country, a nationality may be a.ssumed for her with a mis- 
leading facility. But what if a state to which all the owners, 
master and cirw, as well as the country in which she was biult, 
are foreign chooses for some end of its own to accept the 

' §406. Mr D&na ia quoted from "a Boatou Journal of January H, 
1B74," a date which shows that he was writing with reference to the case 
of the V'irginius. 
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responsibilitv for lier : why can it not do so ? And if it does so, 
what responsibility can lie on any other state for what its 
subjects huxti d«)iie outside its territory P It would be another 
question if a register were fraudulent in the sense of being 
forged, never having really been granted. Those sailing under 
it might then, no doulit, lie treated as covered by no Hag at all. 
But if the register is fraudulent in the sense of having been 
obtained by imposition on the authorities concerned, then the 
true remedy for any trouble which the ship may occasion surely 
lies in the principle of self-defence if the trouble is innnediate, 
and as agtiinst more remote contingencies in appealing to the 
state of which the flag has been improperly obtained. 

We have spoken in this section of the right of self-defence, 
and of hostile enterprise and immediate trouble as calling it 
into play. It remains to give this language as precise a meaning 
as it adnn'ts of. The eniplovment between states of physical 
means {I'ok'.'i ikjitit) docs not always stand on one and the same 
footing. If a physical injury is directed against the territory, 
property or acknowledged rights of a state or its subjects, 
physical pre\'ention of it presents a true case of self-defence and 
is justifiable. Since international law does not provide the 
means of safeguarding the rights which it gives, it cannot be 
supposed that when it gives a right to a party wlio has the 
means of guarding it from violation it retjuires him to abstain 
from using those means. This will cover the ca.se of the 
Virgiuius, on its way to effect a landing on Spanish soil in 
support of an insuiTection. But when the interests involved in 
a right claimed but not acknowledged are subjected to physical 
damage, physically to oppose that damage is rather self-help 
than self-defence, and from the point of view of la-w cannot be 
tolerated. If in support of the claim all the resources of 
diplomacy, incliMliug arbitration and mediation where possible, 
have been exhausted, there may be sufficient ground for taking 
the matter u]> from the point of view of pohcy, and it is 
pos.sible that it may even be submitted in good faith to the 
chances of war. So we may agree with the arbitratoi-s in 
condemning the United States legislation, above referred to', 



• See alwive, p. HW. 



against killing furbearing animals in parts of Behring's sea 
which were not territorial waters, and the capture and con- 
demnation of British ships in pursuance of that legislation, 
without necessarily denying that a claim for some protection of 
the seal herd in the high seas was reasonable, and in the due 
course of international procedure might have been ultimately 
maintained by pJivsical means. The possibility that such 
jirotectioii of the seal lierd might be necessary was recognised by 
Great Britain in the reference which was made to the arbitrators, 
to i-eport such rules as they should deem to he proper for the 
purpose. But as soon as the United States failed, as they were 
bound to fail, in establishing a property in the seals found 
outside their territorial waters, it was apparent that the British 
ships which had l>een condennietl had done no injury to a right 
but, at the utmost, damage to an interest, and that the violence 
done to their ftsig could not in law be justified. 

Here we must notice something which Sir Charles Russell, 
afterwards I^oi'd Russell of Killowen, sivid in the course of his 
very able argmnent, in answer to a suggestion made by the 
president of the court, M. de Courcel. The United States, he 
said, ** would ha\e a right to complain if it could be truly 
asserted that any class or set of men had, for the malicious 
purpose of injiuring the lessees of the Pribilof Islands [belonging 
to the U.S.A.], and not in regard to their own profit and 
interest and in exercise of their own supposed rights, committed 
a series of acts injurious to the tenants of the Pribilof Islands. 
I agree that that woidd probably give a cause of action, and 
therefore they have the further right, what I might call the 
negative right, of being protected against malicious injury'." 
The reader needs but to think of the English (^ses on ti'ade 
combinations in order to realise how slippery a ground of 
decision is furnished by malice, whether in respect of the 
difficulty of proving a motive, or in respect of allowing the 
motive, if proved, to give a right to a party who, if he had not 
been fortunate enough to have a malicious advei-sary, would 
only have had an intere-st. We may be sure that if it had been 
necessary to follow out a supposed state of fact so different 

1 Inferiiiitiriiinf Arhitrufiinut of the LTuited Statea, by J. B. Moore, v. 1, 
p. 890, 
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from that which was before the court, the eminent advocate 
would liave explained that, apart from physical interference with 
the property of the lessees or tenants, he meant only to speak of 
the aspect which malicious damage to an interest might assume 
in diplomacy, and not to admit that in law it could justify 
forcible i^lterfel■eIlc^e with foreign shipping. 

Another class of cases which pi'esents the question whether 
self-defence is a justification for interfering with the foreign 
flag beyond the limits of territorial waters is that of the laws 
called hovering laws, by which many states — and England 
formerlv among the number, though the British statutes of the 
kind have been repealed — for the prevention of smuggling or of 
illicit trade with colonies, prohibit vessels from transhipping 
goods or hovering within, most commonly, three or four leagues 
from their coast. Lord Stowell put such legislation on the 
ground that "nmritime states have claimed a right of \'isitation 
and ent|uirv within those parts of tlie ocean adjoining to their 
shores, whit-h the connnon courtesy of nations has for tlieir 
common convenience allowed to be considered as parts of their 
dominions tor various domestic purposes, and particularly for 
fi.scal or defensive regulations more immediately affecting their 
safety and welfare'.'" But the mutual tolf ranee of the system, 
largely due to sympathy, and not brought by definite inter- 
national transactions to any precise test whether of the purposes 
or of the distance for or within which the tolerance extended, 
can hanlly be tlumgiit a sufficient legtd foundation for such a 
superstructure. Chief Justice Marshall in the Unitetl States put 
it on the ground of a state's "power to secure itself from 
injury,'" analogous to "the right of a belligerent to search a 
neutral vessel on the high seas for contraband of war,'" abiding 
that the nieans for preventing "any attempt to violate the laws 
made to protect this right... do not appear to be limited within 
any certain marked boundaries which remain the same at all 
times and in all situations-."" But even if the law of contraband 
could be considcretl as based on principle and not as a com- 
promise between belligerents and neutrals, the analogy would 
break down in that belligerents have no right to restrict by way 

' In Tht^ lAntin, '1 Dodsoii 245. 

s Church u. HiMurt, 1 Craiidi, 234, 235. 



of precaution the navigation of vessels not caiTving contraband. 

And the learned judge seems to have changed his opinion, as he 
said a little lator that "the sei/.ure of a person not a subject, 
or of a vessel iiitt Ix-longiiig to a subject, made <jii the high seas 
for the breach of a municipal regulation, is an act which the 
sovereign cannot authorise'." When we discuss on its merits 
the argument of self-defence as urgetl in favour of hovering laws, 
we must say that precaution, to which the case is reduced when 
those laws interfere with a ship not actually engaged in illicit 
ti'ade, is not defence. " I will suggest,'^ Sir Charles Russell said 
in the Behring's sea arbitration, " that the very idea of defensive 
regulation or defensive act, or self-preservative act, repels the 
idea of cut and dried, fonnulated rules-." If however the ship 
interfered w ith was really on her way to effect, or was engaged 
in facilitating for others, an illicit landing on the coiist, it might 
be difficult to distinguish her cajse from that of tlie Virginius. 
(Questioned by one of the arbitrators as to what the executive 
authority of a state would do if it had notice that a foreign 
sliip was crossing the ocean for the purpose of violating its 
revenue taws, Sir Charles said that it "would probably do 
something before the vessel got within the three-mile limit, if it 
was pro\ed to be necessaiy, relying upon the non-interference 
of the state to which that fraudtilent vessel belonged not to 
make anv complaint or raise any c|uestion whetlier the strict 
territorial limits had been exceededl" He was attorney -general, 
and therefore, we may conjecture, did not speak without some 
knowledge of the practice. British acts of parliament require 
vessels liable to quarantine or having infectious diseases on boai'd 
to observe certain regulations when within two leagues of the 
coast of the Unitetl Kingtlom, but they authorise no enforcement 
of those regulations except by the recovery of a penalty from the 
captain when the vessel arrives within the territory. 

' linup V. Himvllfh 4 C'raiich 241, 27it. In The Apn/ion, AVlieatou .362, 
and ill the i:a.se of The. Itattt Iwl'ore. tlie L'liiteiJ States rtutl Chilean C'lainis 
Commis-iifni, Moore's International Arhitrntiimn of the United State-K, v. 1, 
p. 'Mfti , the seizure declared iiiii)r((|>er vva« made in a coinnioii hi)fhway on 
tlie voyage to a fnrei^ii .-Jtate, or in tlie territorial waters of a fttreijfn state, 
whicli eases are to« dear for doubt. 

2 Unilvd iititteit Attiitnitiom; v. 1, p. 893. = U.S., ] 
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Pursuit from TcrritoiUd WiUtm to the Open Sea, 

We have nientionetl that the exclusive authority of the .state 
of the flag in the open sea is subject to a perfiaps doubtful 
exception for the ca.se of ptirsuit lawfully commenced in terri- 
torial waters and continued without interruption in the open 
sea. This extension of the right of the territorial state was 
voted iinanimouslv bv the Institute of International Law in 
1894, and was expres.scd to include the right of judgment in 
case of such capture for an offence committed within tei-ritorial 
limits, the capture hn\vever to be innnetliately notified to the 
state of the Hag'. The doctriire has the sanction of, among 
othere, Bluntschli- and Hall'*; and it may be reganled as the 
counter(>art of the doctnue, admitted by Lord Stowcll follow- 
ing DyJikershoek, that a belligerent capture may be made in 
territorial watei-s on a part of the coast where no damage can 
be done, if the cimte.st began or the suumions to submit to 
seardj was made outsirle tlio.se watei-s, and there ha.s been a hot 
continuous pursuit*. Indeefl the ca.se is stitmger, for the right 
of pursuit is not necessary to war, but is necessary to the cftective 
administration of justice and to the secure cnjovment of tisherv 
rights in time of peace. And Sir Charles Russell, in his 
argument before the Behring's st.'a arbitrators, after quoting his 
official expcrienee jus attorney -general and a.ssiuuing that that of 
the United States counsel was the same, stated that " there is a 
general consent on the part of nations to the action of a state 
pursuing a ve.s.sel under such circumstances [an offence against 
nmnicipal law connnitted within territorial waters], out of its 
territorial waters and on to the high sea"." It is true that the 
eminent advocate went on to .say that it "is not a strict right 
by international law, but something which nations will stand by 
and see done, and not interpose if they think that the juirticular 
person has been endeavouring to connuit a fraud against the 

* 13 Alinnriire, p. ;];i(). 
- Droit hi/ernntifninl Codifie, § 342. 
:• §80. 

« The Anna, 5 ('. Rohiiisoiii, i\^A< 3».5(/. 

" biU'rwitionat ArhitriUion» of ihe United Stattm, by J. B. Moore, vol. 1, 
p. 8U.3. 
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laws of a friendly power. '^ But here, as so often, we are only 
encountering the difficultiea which have their origin in the 
mistaken refinement which has been attempted about the name 
of law. In our sense of that word tl>ere can be no such thing 
a.s international law, if it does not exist in a case in whi ch a 
general consent to it on the part of nations is admitted'. 

With these authoritie.H and reasons in its favour, we should 
not have treated the right of pursuit as perhaps doubtful but 
for the great respect which we feel for M. Asser, wlio, as 
arbitrator Ijetween the United States and Russia on the capture 
of the Jwnes HamUton Lcwh and C H. White, sailing ships of 
the former nation, by the cruisers of the latter, declared that 
"the system of the party defendant, according to which the 
ships of war of a state are allowed to pui*sue even bevond the 
territorial sea a vessel of wliich the crew has connnitted an 
unlawful act in the territorial waters or on the teri'itory of that 
state, cannot be recognised as conformable to the law of nations, 
because the jurisdiction of a state does not extend beyond the 
limits of the territorial sea unless an exception has been made 
to that rule by an expivss convention-."" We cannot but think 
that our learned friend's judgment in this particular showed an 
excess of caution. 



1 While it is necessary to point tliis out when cjuotiiij^ words used in 
the course of oral argument, we should do injustice to so eminent a jurist 
as Ijord RubbgD nf Killoweii if we did not add our confident belief that ou 
consideration, and with his pen, he would have re(;oji;iii.si»d tliat the rule 
in que.«tioii was law. fie said that the consent was by acquiescence, but 
that, when general, is as hindinjic as consent in writing; nt least an English 
common-law judiaje could scarcely say otherwise. He admitted to M. de 
Courcel that the consent hy acquiescence was "not in every case" ; but with 
a context which shows that he contemplated no other limitation of the 
cases than that which is contained in tin? conditions of the rule, as that 
"it must be a hot pursuit, it must be immetliate, anil it must l)e within 
Limits of moderation," 

- Revm de D. L el de L. C, 2me fi^rie, t. 5, pp. 8;i, 90. 



I 



t 




Jnrhdktion hi the optm Sea. 

Jurisdiction and authority a re often used as equiva lent terms, 
but strictly j urisdiction is a branch of authorit y) namely the 
ri ght to try, judge and enfoire judgment. With regard to 
what takes place on the high seas, tliis includes punishing all 
offences committed on board a ship, and giving their due effect, 
as elements in the status of pei-sons or in civil actions, to all 
marriages, births, deaths, contracts and otlier civil facts which 

■ take place on boartl her. That must be done on land, as the 
cm-uinstances do ivot permit judicial procetlure at sea, and no 
words ai*e needed to prove that, for facts occurring in the open 

■ sea, punishment and the direct judgment on their civil effects 
must belong to the ctnirts of the state to the exclusive authority 
of which the sliip was subject wlieiv they occurred, and that those 
courts will apply to the different cases the same laws as if the 
facb. had occuiTcd in the temtory subject to them on land. 
There is nothing to indicate a competitive claim on the part of 
any other eoui-t>; or laws, and if the effect of a civil fact which 
has taken place on board has to be judged indirectly as an 
element in an action which for other reasons is brought in 
another court, as if the title to property situate in a country 
foreign to the nationality of the sliij) depend.s on the lawfulness 
of a man'iage contracted on board, still the same law must be 
applied as if the fact in question had occurred on dry land 
belonging to the state of the ship. We shall see that as to what 
happervs in territorial waters the state authority over the Itwality 
may have to be taken into account as well as that over the ship. 
But on the high seas the territorial character impressed on the 
ship by its flag is a fiction as accurate for purposes of jurisdiction 
as a fiction can ever Ije. It only fails in cases of collision, in which, 
where the colliding ships are of different tciTitorial character, 
a difficulty might ari.se. But a .solution is furnished by the 
admiralty jnris<lict)<ni in rem, which enables proceedings to be 
tjiken in any port in which either ship chargetl with offending is 
found. 

It is an important enquiry whether, when on the ground of 
self-defence the officers of a sbite foreign to a ship's Hag may 
justifiably assert an authority on board or over her, the exception 



so allowed to the exclusive authority of the state of the flag 
extcmls to jurisdiction. It may be argued that since the exercise 
of ]uris(iii'tion is a deliberate proceeding on land, it cannot be 
broujfht under tl»e necessity which may exist for preventing the 
completion of a wrongful act at sea, and that persons captured 
by virtue of tliat necessity can only be secured in order to their 
underjroing punishment, if such they deserve, under the ordinary 
conditions of trial. Thus the British government, in its cor- 
i-espondence with Spain on the case of tlie Virginius, argued 
that alter the vessel had Ik-cu seized and the jiassengei-s and crew 
detained "no pi-etetice of iumiiuent necessity of self-defence] 
Citukl be allegetl, and it was the duty of the Spanish authorities 
to prosecute the otteudeiM in propei- form of law, and to have i 
instituted reguhir proceedings on a definite charge before the fl 






execution of the jirisoners "" ; and that had this been done it 
would have Ix'tn found that " there was no charge eitfier known 
to the 
perstais 
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law of nations or to any municipal law under which 
in the situation of the British crew of the Virginius 
could have lieen justifiably condemnetl to death'." It may be i 
suggested that the premises would have warranted a larger ^M 
conclusion, and that when the necessity for self-defence was at ^^ 
an end, the prisoners ought to have been surrendered to the 
United States, to be dealt with under the jurisdiction carried 
by the flag. We shall see however, when discussing jurisdiction 
generally, that states extend a wide toleration to the assumption 
by uTany of them of a jurisflittion to punish acts, in the nature 
of offences figninst such states, which have been done abroad by 
foreignei>i who afterwaixls enter their territory. Acts justifying 
intervention for self-defence would belong to that category, and 
it may therefore well he that, if the Virginius was justifiably 
brought into a Spanish port, the right to [nniish those on board 
her for the attempt to assist the insurgents accrued to Spain on 
a princi]>Ie tacitly allowed to operate in parallel cases. Still the 
British government will have been right in maintaining that it 
was an international wrong to inflict punishment summarily, and 
that even after regular trial the penalty of death would have 
been exees.sive; ajid it justly obtained compensation for the 
families of the British subjects executed. 

1 hirliaiiiefttdnf I'tipm; 1874, Ixxvi; Hall, §82. 
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Piracy. 

Piracy was thus defined by one of the greatest of the wider 
authorities on the law of nations, Sir Leoline Jenkins, in his 
charge to the jui'V flt an admiralty sessions in 1668: 

"That which is called robbing upDii the hiffh «ny. tin; same being done 
upou the water is called piracy. Now robbery, as 'tis distiiiguishe)! from 
thieving or larceuy. implies not only the actual taking away of my poods 
while I am as we say in pe-nce, but also the putting me in fear by taking 
them away by force and amis nut of my liiindRnr in my sight and presence ; 
when this is done ufion the swi, witliont a lawful coirniii.saiou of war or 
reprisals, it is dotviiright piracy'." 

And ui' the autlnnnty and jurisdiction over pirates, which 
was univei-sally held to belong to any state that could catch 
them, Sir Leoline said : 

"All pirates and sea-rovers... are in the eye of the law hoatfm huiuinn 
generic, enemies not of ruu': nation or of one sort of people only but of all 
mankind, 'lliey are outlaweii, tis 1 may nay, by the laws of all nations, that 
is, out of the protection of .'ill princes »od of all laws whatsoever. Every 
body is cominispimied and is to be armed against them, as against rebels 
and traitors, to subdue and to root them nut-." 

Thus Sir Leoline Jenkins defines piracy a.s robbing on the 
water, aiul he expressly .say.s that it " cannot be ctnnniittcd 
anywhere el.se but upon the sea, within the jurisdiction of the 
admiralty'.'' But Bynkcrwhoek deliues pirates a-s persons who 
dc pretlate by s ea or lanil without auth ority from a tiovereign'', ,«*<./ 
and in past tmies some of the greatest evils of piracy have 
consisted in descents on coasts with devaiitation of the country and 
carrying the wretched inhabitants into captivity. Probably 
however no real discrepancy is intended licre. As Hall observes: 
" piracy cannot take place independently of the nea, under the 
conditions at least of nnxlern civilisation, but a pirate docs not 
so lose his piratical cliaracter by landing within state territory 
that piratical acts done on shoi-e cea.se to be piraticaP." By 
this we understand, and agree to the doctrine, that if the n)l>ber 
were afterwards caught at sea, what he had done on land wfiuld 

' Life of Sir L, J., v. I, p. Ixx.wi. 

■^ Ibid. 

' U.S. * QutButionex Juri» Publici, 1. 1, c. 17. 
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be evident'^ of his nefarious avocation, and the captor^s state 
would have jurisdiction over him even though there might be 
no ])rot>f that his ship had Ix-on (.•oncerned iti anv act of violence 
on the water; while on tlie other band we agree ^vith Dr Ltiwrence 
that, if he were caught on land, his character as a pirate would 
be thrown into the shade and overridden bv the fact that he was 
amenable tct the tenitorial law for what he had done there'. 
Here we understand " land " strictly. If the pirate is captured 
in a port or creek, the captor's state will have jurisdiction*. 

Tlie universality of the anthoritv and jurisdiction over 
pirates and piratical ships, which anciently the captore exercised 
in a sunimarv way by drowning or hanging from the yard arm, 
is not to be regarded as an excejition to the exclusive authority 
and jurisdiction of the state of the flag, but as a consequence of 
the fact that piracy implies a rejection of all public ride, and of 
the general agreement of nations, testifled hv Jenkins, to meet 
that rejection bv regarding pirates as outlawed and out of their 
protection. Tliere is consequently no state flag in the case. If 
the piratical shiji was ever entitled to can-y one, her title to do 
so has been withdrawn. A recent writer, Dr Gareis, while 
admitting that any ship of war may capture a piratical vessel, 
has asserted that the right of punishing the pirates Ix'longs only 
to the criminal jurisdiction of their country"'. But lie has not 
been followed, and Despagnet, one of the latest and best autho- 
rities, draws the old conclusion from the old grounds : De la, he 
says, cette consiquencv, admi-w de font ti'W/M\ que le pirntf petit 
ttre sain'i pm- ks nav'ires ile nimportc ijwl ttat, ct j^tge par 
Vmdor'iti- conqititente du pays qui ajmt m capttin*. The court 
in which the trial shall fie held and the punishment to lie 
inflicted will depend on the legislation of the captor's country, 
so too will the question whether the ship and the pirates' goods 



' Prhtviples of' hiienititionul Imv, p. 210. 

- The Af(ii)ftflan Piruien, 1 iSpinks 81, in which fiise Dr Lusliiug^on 



■ said ; "we all know that pirates are not perpetually at sea but under the 

I necessity of ^oiiij; nii shore at various ]>lacesi, and of course they must 

I lie followed and taken tliere or not at all"; p. Bli. l"l»e attat-k on the 

w lluascar (below, p, Wl) took phu-e in ivhat I'eru claimed as territorial water, 

L and Cah'o (§ ll.W) enusiders tlits a fatal obJe<-tion to it; hut the British 

^^K goverititKMit refused td admit tlio claim of I'eru. 

^^^B ■* IKdtzen(lorfl"s lliiiKilmch (fen \'ii/kfrn-chtK, v, '2, pp. .578, 9. 

^^H * CoufM f/c ih-iiil fiiti'niiitionnl Puhik; 8 440. 
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will go to the captors as prize or will be otlierwise disposed of. 
But ono maxim is universally accepted : p'lrata nan mtiifit 
domiti'mm. A piratifal robbifry does not divest the title ()f 
the pei'son robbed, and on reeaptiire the pereon robbed will be 
recognised as still the owner. 



Are Uiirecognmd Imurgentt Pirates ? 

Piracy, which once played so great a part in all seas, and 
especially in the Mediterranean and Caribbean, is now little 
heard of except in the Far East. Hut m other parts of the 
world the fre(|ucncy of insurrections supported by naval forces, 
for the proceetlings of which it was necessary to find some place 
in international law, htus given a new prominence to the name. 
ITiose proceedinjip, so far as they are political and directed 
against the govenuuents combated by the insurgents, are not of 
the nature of robbery and therefore do not fall under the 
ancient definition of piracy, though if an insurgent ship uses 
violence against third piirties, her behaviour in doing so is not 
the less pii-atical because other parts of her activity are political. 
At the same time, so long as the insmgciits whom she abets have 
not been recognised by the state called on to deal with her citse 
as having belligerent rights, all parts of her activity have this in 
common with piracy, that tliev are without sanction from any 
authority recognised as competent to give it; and by fixing the 
mind on this circumstance, which in the case of piracy properly 
so called is the necessary consei|uence and adjunct of systematic 
i"obbery, as though it were the essence of the crime independent 
of an an'/iruis J'tiramli, it became possilile to bring even the 
politicid operations of insurgents under the head of piracy. 
During the insurifctiun of the Spanish Amei'ican colonies one 
Thoinjts Smith , who from his name may be supposed to have 
been a Unitwl Sbites citizen, with othei's, in a ship winch they 
had seized by violence, phmdere<l and robbed a Spinish vessel, 
and for so doing was convicted of piracy in the United States, 
the judgment of the Supreme Court (1820) being delivered by 
Story'. It niay be inferred from the report that the act was one 
of war, done under a commission from an unrecognised insurgent 



• IJnilfd aintpjt y, Smithy it Mlieaton 153. 
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government, but this is not noticed in Story's judgment. The 
point afterwards arose in the clearest ninnner in the case of The 
AiiibruHt' Light, a ship which was the lawful pi-operty of un- 
recognised iusui'geuts a{^ainst the republic of Colombia, and of 
which none of the otlit«!i*s or crew were citizens of the United 
States. She was taken by a United States gunboat, carrying 
soldiers and arms, on her way to assist in the blockaile and siege 
of the Anierican Cartagena, which was holding out for the 
Colombian government ; and she was condemnefl as prize though 
it is not alleged that she or those on board hei- had done any 
act of violence before her capture, hut the political party with 
which she was acting had burnt the seaport town of Colon, 
occasioning great loss to United States citizens. The court said 
(1885) that " whether a foreign nation shall exercise its rights 
only when its own interests are immediately threatened, or 
under special provocation only after injuries inflicted by the 
insurgents, as in this case at Colon, is a question purely for the 
executive dejjartment. But when a seizure \\r& been made by 
the navy department under the regulations, and the ease is 
prosecuted before the court by the government itself, claiming 
siimmum jits — its extreme rights — the court is bound to apply 
to the case the strict technical rules of international law'," It 
follows that in the view of the court it is not iir excess of 
extreme right that a ship's mere engaging in war on behalf of 
an unrecognised body should be so completely piracy as to give 
the authority to seize her, and the jurisdiction to condenni her, 
to a state not connected with her or with those on board her 
by property, nationality, political hostility or damage intlicted. 
But the ship was released on the ground that the r.'nitetl States 
government had recognised a state of war by implication. 

The opposite view was maintained in 1877 by the govera- 
racnt of Brazil. The Spanish steamer Montezuma was seized 
by Cuban insurgents, and sent by them under the new name of 
the Cespedes to attack Spani.sh merchantmen in the river Plate. 
The government of Spain requested tiiat of Brazil to treat her 
as a pirate if she entered any of its ports ; but the Baron de 
Cotejipe, the Brazilian ndnister of foreign affairs, refused this 
in a despatch in which he .said : 

1 The Ambjwe Light, 25 Federal 408, Scott's Cases 346. 



"Les pirates, a proprement parler. sont ceux qui couretit les mers 
pour Jeur propre cunipte, sans autorisatimi cniiipeteiite. rlaiis Ic hut dc 
s'enijKirw de lurre ti<!s iiaviren tjii'ils reiiwmtreiit, eii cjummettaiit (Jes 
(lepredatiwiis coiitre toiite;^ les iiatinns iiulistiriftemcnt. Cettc definition 
ue pcut ct'ilairiemeiit n'appliqiier a ceux qui out pris le Moiiteiiuma. 
A cela s'opposetit. le« Hifjfinneiits meines mis en avaiit par la leftatioii »le sa 
Majeste (.'atholique. I/CJs Jmstilitt-s qu'elle di'iinni-e et prevoit lie sont pas 
dirigeen contre toutes les nations, inais uiiiquemeut i^ontre TEspafrne; 
elle* ii'otlt pas paur but de commettre dea depredations, mais rl'aider la 
cause d'uue colunie en insurrwtion'." 

The minister niarle at the sixme time the pregimnt remark 
that " every governuient which is not interested in an insuneftioii 
is at liberty in tH^rtain eireunistiinces to acknowledge the insur- 
gents in the cliaracter of belligerents." It would indeed he 
unjust that the treatment of belligerents as pir:ites should 
depetui on whether it suited the political convenienci. of a third- 
party state to recognise them as having bcUigeivnt rights. 
A public ship of a recognised state escapes the chaigj of piracy 
till either her government disclaims her <u- she has thrown off 
her allegiance to it, because recourse may be had to that 
govennnent for the redress of the wrongs which she may 
commit. Similarly, if a ship has at her back a political body 
solid enough to 1k' recognised as having belligerent ii.,dit.s when- 
ever it suits thii-d states to do so, a state which she offends can 
if it pleases make its just indignation felt by that hady in case 
of nee<l, and for the same re<tson a.s in the case of ii state it is 
to that body that recourse should (iret hv had. And since the 
position in whidi the recognition of belligerent rights would be 
proper is only to be attained by the performance of acts of war, 
it would even in the commencement of an insurrection Ik- 
illogical, as Hall observes, to pretend that acts are piratical 
which are d(nie for the purpose of setting up a legal state of 
things that can only 1h- }H-odiicwl bv the vei'V acts in question-. 
If however an insurgent ship, not yet having at her back a 
political body solid enough to answer for her, should display the 
animu.'ijhvaiidt against tfie subjects of a thiitl-iJarty state, there 
would be just cause for her being treated as a pirate agaiust 
them. 

Dr Lushingt()n also adhered to the old definition of piracy, 

1 Calvo, §1152. « §81. 



and drew from it the same conclusions. " Piratical acts," he 
said, "are I'obbery and murder upon the high seas.... I think it 
docs not follow that, hecausc persons who are rebels and in- 
surgents may commit again-st the ruling power of their own 
country acts of violence, they may not be, as ivell as in.surgeiit8 
and rebels, pirates also ; pirates for other acts connnitteti towards 
other pei'sons...e.sj}ec'ially if such acts were in no degi^-e connected 
with the insurrection or rebellion'." And the British govern- 
ment hn-s acted on tlie same principles. In 1873 the Spanish 
(ihips of war st^itioned at the European Cartagena fell into tlie 
hands of insurgents wlioin the government at Madrid thereupon 
proclaimed to be pirates^ but the British, French and German 
governments instructed their naval connnanders in the neighbour- 
hood that they were not to be interfered with st) long as the 
lives or property of subjctits of the respective states, adding 
Italy in the case of the British instructions, were not threatened. 
If, in the course of any interference which niighb be needed, 
Spanish pensons or ships were captured, they wei-e to be delivered 
to tlie agents of the Madrid government, the only one in Spain 
which the powers recognised. In 1877 the Peruvian ironclad 
Huasear revolted as at least one of the fii-st acts, if it was not 
indeed the only act, in an insurrection. She put to sea and took a 
supply of coal from a liritish ship without settling for payment, 
and took two Peruvian oHieials from anotlier British ship. The 
British admiral on the station attacked her as a pirate, in which 
his government approved him, and refused the satisfaction which 
the Pennian government, notwithstanding that it bad dec lai"ed 
that it would not be responsible for the acts of the Huascar, 
demanded. 

If an insui'gent ship continues to connnit hostilities after the 
government on which she depends has to the knowledge of her 
commander ceased to exist, this will be jiiratical. The Con- 
federate cruiser Shenandoah continued her depretlations on 
United States vessels in the seas around Cape Horn for several 
months after the fall of the Confetlemte government, but as it 
was in ignorance the British aiitborities, on her arrival at 
Liverpool, allowed the captain and crew to go free and delivered 
the ship to the United States. 

' The Miiyeltan Firattut, 1 Spinks 81j 83. 
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Littoral Sea and Gid/Ji. 

We have seen that the open sea is not within the siovoreigiity 
of any state Ix'cause it is iut-apable of oirupation. Hut neither 
the reason nor tlic conclusion applies to such part of the sea as 
is surticicnth" near the land. That part may l>e of two descrip- 
tions. It may be a strip of a certain widtli extending along a 
coast and called littoral sea, or it niav penetrate into the land 
as what is called a fjulf. In cither case it is capable of occupa- 
tion by the .sovereign of the land and therefore of becoming his 
territorial watei\ Tlie means of occupation consist partly in the 
forts and batteries on shore, or in the .shore itself considered as 
a platform from which frims not stationary can be fired, which 
are the means usually contemplated by writers on international 
law, and partly and not less really in the force which all 
maritime states maintain aHoat, The analogy of the occupation 
of land shows that it is not necessary that every point of 
territorial water should at every moment be within the range 
of fire from a gun, even when we take guns afloat into account 
as well !is those on shore. It is enough on terra Jirmn that the 
sovereign's police should be adequate to render breach of his 
laws exceptional, and in general to punish it when it occurs. So 
much authority as that can be effectually provided in littoral 
seas and gulfs, and so far as it is possible to provide it the 
appropriation of those watere by the sovereign of the land is 
legitimate in principle. To complete the justification, however, 
there mast be sufficient motive, nor is that far to .seelc. The .sea 



is a source of wealth from <ishing, indudinfr that of pearls and 
amber obtainable froin its bed, and this, within the naiTow part 
btJi'dcriti"^ on the hmd, would be a scene of anarchv if left to the 
free loiiipetition of the world. Withiti the same part also the 
bed of the sea is a source of wealth from minerals, obtained by 
snbtcrmnoous and subaqueous working from the laud, and the 
control over it in necessary for the dcfcnee of the eojist and the 
prevention of smuggling. Indeed the motive is so strong that 
it has often led, iti watei-s of which the occupation is impossible, 
to acts inadmissible there by strict law because implying 
sovereignty, a.s in the hovering laws of many countries'. For 
the establishment of sovereignty the motive and the occupation 
must be conibine(P. For that purpose, in order to avoid diificult 
questions as to the actual force available, occupation is presumed 
to a geographical extent presently to be considered. Within 
that extent the water and its bed are territorial, and the wealth 
of bolli is the property of the territorial sovereign. Outside it 
the enjoyment of the sea and its contents is free to all, and any 
necessary or desirable regulation nujst be obtained by inter- 
national treaties, as has often been done in fishery matters, 
notably by the convention of 1839 between England and France 
as to the Channel, and by the North Sea convention of 1882 
between Great Britain, France, Uelgiuin, the Netherlands, 
(Germany and Denmark. 

The principle of a presumed limit to occupation was laid 
down by Bynkershoek, who, taking into account only force 
exercisable from the shore, taught, first, a.s a genera) niaxinj, 
imperinm terrw Jiniri ubl pnittir nrmnnim pnteMiu; and secondly, 
as the application of that maxim to his ouii time, the range of 
cannon, then considered to be three sea miles of sixty to a degree 
of latitude^. Hence that distance, measured from low water 
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' See above, p. 171. 

'^ A stjite )w peut s'approprier line rhoxi' commune teik r/ite/u nmr qu'undinl 
quit eii n bexoin pour que/que fi)i li'gitinu', et d'ltn autre <>»//■ ce nerait une 
pretMiHou vaine et ridiade de K'tittrilmef lai droit que I'on ne Meruit aticune- 
metit rn iHat defuire wtloir. Vattel, 1. 1, § 2Ui). 

3 Byiikershopk's argument \» in tlie ilissertatioti Ik' Jhmitiio Mnrix, but 
tlie maxim, in the terse form ([tinted in the te.vt, occurs in the ifntetitionea 
Jurix I'ul'/ivi, 1. 1, c. 8. 
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mark, became a coininonpkt'e among authors for the width of 
the littoral sea, ami we may sav that the agrefiiifiit on it as a 
miniimiin is uiiivei'sal : no state daiiiis less. As a iimxinium the 
agi'ecment is not universal, and it may be doubteti whether it is 
so nearly such as to make it a rule of iriternatioiuil law, while 
the increased range of eannon-shot, as well as the increased need 
of protectiou for shore fisheries against trawl nets and other 
destructive devices, has made the reason for it quite obsolete and 
inatleijuate. The witltii claimeil bv S|)aiu is six miles, but that /-\,n iTv^' 
claim hiis been disputed by (ireat Britain and the United /.^ 
States', Norway claims four, and the Institute of International ■ 
Law in 1894 agreed nnnhie coiitntdhrnh' to recommeml six miles v^(*^tf: 
as the wiiHh, after a division in which the proposal of ten miles, -i B' 
made hv M. dc Martens, was rejected by 25 votes against 10^. {,***- 

The nearest approach to an oHicial understanding is to be found (jx^^ . 
in Art. 4 of the Suez Caiial convention of 1888, which prohibits i "%' 
hostilities within three sea miles from the ports at the extremities 
of the canal, but M. de Freycinet tiesired a limit better jn-opor- y/LtV< 
tioned to the increased range of cannon, and the stipulation is , 
not so exfji-cssed as to fix a maxinnnn''. It may be considered Y>j-f ^-if\ 
that thiee miles is a width Iving so far within both the possibility /, ^ 
of occupation and the range of the motive that the presumption 
of occupation and coiisecjuent sovereignty to some larger extent yTfj^ri^ 
could not be denied to any power which had consistently declined jpi^ 

to be bound by so narrow a linut. Of course a power which had 
admitted the three-mile limit by international engiHgenrt^u ts 
could not extend it in its own favour without the con.sent of the 
parties to those engagements ; and jn'obably a power which 
without contract had admitted that linut by its internal legisla- 
tion or by official statements could not extend it, to the 
detriment of neighbours whom it had allowed to fish up to it, 
at least until there had been some wide concurrence of states in 
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' Lord Seabury to Mr Watson, 2S Dec. 1874, and Mr Fish in United 
States Diplomatic CorrejspcmilenL^e, IBTS, p. I>41 ; <iuate<l l>y B«y<I. 3rd 
Englisli edition of Whetiton'x h'leriirtits, p. ^7^- 

- Annmiire, v. \'A, p. L'ilO, 'Die rules adrtpted at this meetiiiff ■ with 
regard to tlie territorial sea are on pp. ;S28 — ;J.31. ti tJtA jkJiI 

'•' See what is said below on certain fishery liniit<4, p. IS?, note 2, ^' 7 






support of such an extension as already commands the assent of 
thinkers. 

Tlip area of tlic land on which a strij) of httoral sea is 
dependoiit is of no const^quence in principle. Guns might be 
phinted on a small island, and we presume that even in practice! 
an island, without rL-ference to its actual means of control ove; 
the neighbourinf^ water, carries the sovereignty over the .same 
width of the latter all round it as a piece of mainland belonging 
to the .same state would caiTv'. But an extreme case uiay be 
put of something which can scarcely be called an island. " If, 
Sir Charles Russell said when arguing in the Ifehritig 
arbitration, *'a lighthouse is built upon a rock or upon piles 
driven into tlie Ix-d of the sea, it Ix-conies as far as that light- 
house is concerned part of the territory of the nation which has 
erected it, and, as part of the territory of the nation which has 
erected it, it has incident to it all the rights that iK'long to the 
protection of territory — no more and no less^."" It is doubtful 
from the context whether the eminent advocate meant by this ! 
to claim more for the lighthouse in its territorial character than i 
immunity from violation and injurv, of course together with the 
exclusive authority and jurisdiction of its state. It would be 
dilKcult to admit that a mere rock and building, incapable of 
being so armed as really to control the neighbouring .sea, could i 
be made the source of a presumed occupation of it converting a 
large tract into territorial water. It might however be fair to 
claim an exclusive right of fishing so near the spot that, without 
the light, fishing there would have beeji too dangerous to bc^_ 
practicable''. ^| 

The case of the ])earl fishery is peculiar, the pearls l)eing ' 
obtained from the sea bottom bv di\ei-s, so that it has a physicals- 
connection with the stable element of the locality which U^H 
wanting to the pin-wuit of fish swinuning in the water. When 
carried on under state protection, £xs that otf the British island. 



' We have seen aho\'e, p. 1 IH, that Lord Stnwell field the iieutralitjr 
of tlie Uiiitwl States to e.vtenii tlirec miles outwards from the mud islands 
off tlift coa.st of tilt' .Nfississippi. 

- 1 Moore's Utiilrd I'^tatef Arlii/riilioiix SW. 

^ See what is said aUout the Seven Stones iilrave, pp. 117. HB. That 
case is not exactly in point, being' one of a li^titsfii]i and not a lighthouse. 
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of Ceylon, or that in the Persian Gulf which is protected by 
British ships in jmi-suanfe of treaties with certain chiefs uf the 
ArabiHii mainland, it may be regarded as an occupation of 
the bed »)(" the sea. In that character the ]>earl fishery will be 
territorial even though the shKllowness of the water may allow 
it to be practised Ix'vond the limit which the state in question 
generally Hxes for the littoral sea, as in the case of Ceylon it is 
practised beyond the three-miles limit generally recognised by 
Gi"cat Hribain. Qui (hmtiriK says Vattel, qtii' h'x ptvheriex den 
perles de Bahrein et de Ceyluti ne fntisseitt le'^ithnani'id tomber en 
proprUtP? And the territorial nature of the industry will 
c«iTV with it, as being necessarv for its protection, the terri- 
torial character of the sea at the sjjot. 

As to bays, if the entrance to one of them is tiot more than 
twice the width of the littoral sea enjoyed by the country in 
question — that is, not more than six sea miles in the ordinary 
case, eight in that of Norway, and so forth — there is no access 
from the open sea to the l)ay except through the terr'itorial 
water of that country, and the inner part of the bay will belong 
to that country ru> matter how widely it may expand. The line 
drawn from .shore to shore at the |>art where, in approaching 
froui the ojjen sen, the width first cmitracts to that mentioned, 
will take the place of the line of low water, and the littoral sea 
beloiiging to the state will be measured outwards from that line 
to the distance, three miles or more, proper to the state'. But 
although this is the general rule, it often meets with an ex- 
ception in the case of bays which penetrate deep into the land 
and are called gulis. Many of these are recognised by im- 
memorial Usage as territorial .sea of the states into which they 

' L. Ij SJ^BT. •'^ee also Sir V. Hiissell in the Behringseaarbitmtioii, 1 .Vkxire 
901, aail Chief Jusrtite Cockbuni in Hfg. v. A>)/". L. U., 2 Exch. D., Iit9. 

' Tlie fonveiitioiis above referwil to (p. m4) relating to the English 
Cliaiiiiel and tli« Xurth Sea rcL-afriiisc the e.xdusive rl(tflit of tisliery lt> a 
distiiiice (if three miles fnun Inw water mark, and in liays of whieh the 
opening from lieudland tit heaillaml rloes not exceed ten miles. There is 
thus an iiicoiisiateney between the two limits, no doubt justitied by fishery 
conditions, luit detraetinff from any authurity wliieli it mi;ifht be tlioug}it 
attaelies to the I'om'eiitions in <[ue.'<tion as helpinff to deteniiine the limit 
of th&|(enei'al territorial rij^ht either for bays or for a less indented coast 
line. 
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penetrate, notwithstanding that their entrance is wider than the 

gfiicral rule for bays wuuld give as a limit to such appropria- 
tion. Examples arc the Bay of Conception in Newfoundland, 
penetrating forty miles into the land and being fifteiMi miles in 
average breatltli, which is uhully British', Chesapeake and 
Delaware Hays, wliicli lieloiig to the United States'^, and the 
Bay of Cancale, seventeen miles wide, which belongs to France. ^ 
Similar exceptions to those admitted for gulfs wei-e formerly ^| 
claimed for many coniparntively shallow bavs of grejit width, ' 
for example thof*e on the cofist of England from Oifordiiess 
to the North Foreland and from Beachy Head to Dunnose, fl 
which, together with the whole of the Bristol Chainiel and 
various other stretches of sea bordering km the liritish Isles 
were claimed under the name of the King^s Chambers^. But it 
is only in the case of a true gulf that the possibility of 
occupation can be so real as to furnish a valitl ground for the 
assumption of sovereignty, and even in that case the geo- 
giaphical features wjiicli may wairant the assumption are too 
incapable of exact definition to allow of tlie claim Ix-ing brougiit 
to any other test than that of accepted iisn^t^. It is sometimes 
said and may J)e historically true that all sovereignty now 
enjined t)ver the littoral sea or certain gulfs is the renmant 
of the vast claims which, as we ha\e seen^, were once uiatle to 
sovereignty over the open sea, and which it is held have been 
gradually reduced to a tolerable measure through such inter- 
mediate stages as that of the King's Chambers ; and the im- ^| 
possibility of putting the claim to gulfs in a definite genei-al 
iwn\ may be thought favourable to that view. None the les s 
however the rights which are now admitted stand on a basis 
clear and solid e nough to disHnjjuish and supp ort thent . 

' Dirfcl Uujied SMex f'nfiff ''omim»;/ Limited v. Anglo-Americiiii Tele- 
gritph ('oiiipimi/ Limifrii, L. U. 2 Ap. la. ''V.)i. 

- AV'hartou's IHyent, §2K; Taylor, §-29. 

■' An inirietiiierl extent nf the upper part uf tlie Bristol t'hanuel is still 
claimed by fJreat Britain, and is tairly withSn the priiu'iple «f ^ulfs: 
Erg. V. Cimninijhitni, Bell's Croivu Cases 86. ^ 

■• See aliove, p. Ifil . Tlie view referred tu i:^ that of Hall, *§ 40. 
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Limitfi anil Xatim' of the Right in the Littoral Sea 
Utid Apprfipriiited Gulfs. 

We have described the right enjoyed by a state in its Httoral 
sea and appropriatetJ guifs as sovereignty, in accoi'dance with 
the conclusion to which onr examination of the posHibiHtv of 
occupation as the foundation of the right led us. But since 
it is [)ossible for passing foreigners to enjoy without resulting 
mischief greater freedom on territorial water than on territorial 
land, that freedom is established in their faxour bv rules wliich 
cannot be better expressed than in t!ie following portion of the 
resolutions adopted in lh94 by the Institute of International 
Law. 

Art. 5. All ships without rlistinctinii have the ripht of innocent 
passage (piixtnigi- inoffviiurf) throng-h the territorial sea, saring to belli- 
jfei-ctits the riffht of rejiulatiiiff sueh passiige and of fiirhiddiu|sc it to any 
ship for tin? purpose uf defence, and saving tn neutrals the right of 
regulatitif? the piissage of ships of war uf all nationiilities tlirou^h tlie said 
sea. 

Art. I>. friines and offences committed on hoard foroiijrn ships jiass- 
ing through the territorial sea hy persons on board of tlieiti, against 
persons or things on board the same >ihi|«s, are as such outside the juris- 
diction of the littoral state, unless they involve a violation of the rights or 
interests of the littoral state or of its subjeets ' not forming part of tlie crew 
or passei)g«>rs. 

.'\rt. 7. Ships uhirh pass through territorial waters must eonfonii to 
the special regulations published by tlie littoml state in the interest and 
for the safety of the navigation or as matter of maritime pcdice. 

Art. 1!. Ships of all nationalities are subject to the jurisdictiou of the 
littoral state by tlie simple fact that they are in territorial waters, unless 
they are oidy passing through them. 

The littoral state iias the right to coatiuue on the high seas a pursuit 
comtiienced in the territorial sea, and to arrest and judge the ship ivhich 
has broken its laws within its waters-. In ease however of capture on tlie 
high sea, the fact shall be notified uitlmut delay to the state of which the 
ship earries the lliig. The pursuit mast be interrupted as soon as the .ship 
enters the territorial sea of its own country or of a third power. The 

1 B^KmrtuKitnh, which includes persons, if any^ over whom jurisdiction 
is claimed by reason of domicile as well as proper subjects or nationals. 
This article and the first juiragraph of art. 8 will be further noticed hi 
chapter .xi. 

^ We have quoted this abovBj p. 173. 




right to pursue is at an end as scMin as the ship has entered a port of its 
own I'Duiitry nr i>f ii tliird power. 

Art. ii. Tlie peculiar situation of xliips cif waraud the ship-sa!jsimilate4 
to them is reserved, 

It is nec(.'s.siiry here to giiiird against an en-oneoiis inference 
which might be drawn from tlie doctrine expressed in the above 
art. 7. 'Hie right of the littoral state to publish regulations 
in the interest af the navigation does not inelude a right to 
exact payment of dues, by ships not entering its harbours, under 
pretext of providing the navigation with necessary lights and 
buoys. It has been well said by Dr Stoerk that 



"Tlie itistitutimis provided l>y littoral states fur the benefit of maritime 
traffic find their coinpt'iisatioii, in ])!»rt directly liy liarliinu- dues, lifrht dues 
and sii I'lH-tU" — the coutejct shnws that llie lifjlit diien here mentioned are 
only those exiicted in harhours — ''in jiart indirectly in serurin^r and 
advancing the maritime traifit' of their own nationals. Althou^rh li^htiug 
and htioying a oua-st is doubtless nf great use even to tuivipitioti on tlie- 
high sea, it gives by customary law no claim to the littoral state, not eve: 
when the poswliiff ship has ri-ossed the boinidary nf the littoral water, 
'nie development of this dijetriue w;ls owing hotli to the technical difficulties 
in the way of levying surh tolls, and to the operation of reciprocity in 
distrihutinfi tiie liurdoiis and the lieiiefits of such institutions firnotitf all 
seafaring nations in a fairly eqin'table manner. The nation which perform.'* 
its a<lmini.«trative duty as a state liy ereeting and maintaining these heljw 
to maritime traftir secures t<) its own suhjects, thrnugh the modern system 
of treaties of commeree aud naviifation, the advantages of the parallel 
administrative action of all other nations having intercourse with the 
world. Grotius adhered to the older praetiee, issuing from a tiscal piiint 
of view, when he wrote qnare nee rtwfrii Jiix riatiirtr inil gmliiaii faciei qui, 
reifplo ill ne iiiieri' liii'nita' wiviiptlionix jnritn'lfitfni' jiff iijiifx nnctiirnoM et 
linntiiii f<ii}}iti, vfTfiynl (f(jitiuv im/mxiterit iiiiriff/Ditibux: 1, 2, e. 3, § 14. 
His comnu'iitator (Vtcccji, in tlie spirit of all the old school, agrees with 
him, But by tlie end of the eighteenth century levying such dues waa 
already considered as pennissjlde only in such narrow seas as from their 
dimensions can be regarded as littoral waters'." 

Since the end of the eighteenth century a further progress 
has been made, and even littoral waters now present no exception 
to the rule that dues canaiot be levied on pa-ssing ship.s without 

• H(dtzendorff"s Hntuihuch (fex VUlkerrerhts, v. 2, p. ■iil4. Stoerk <piute8 
Coeecji as saying; Prinvrpn rriim iili territorinm I'tijnif riiijH'rinm fnviipaint 
fiiinirum prtexture iltfief, ifa et tmire. At t/iiiii n-iiit: sti nipt Unix itl /iurre non 
tenetur, merito a tninseuntiltiui idea exit/ere illiquid pote«l. thi Grotins, I.e. 
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express sanction from treaty, as in the case of the Jight main- 
tained on Cape Spartel under a treaty between all or most of 
the maritime states of the world. VV^e shall meet with this 
princij>k' aa;ain in the case of the Sound dues'. 

The circmnstaiife that the right of the littoral state is 
limited by the rit(ht of innocent passjige has led to tlie question 
whether, instead of speaking of sovereignty over territor-ia! seas 
subject to the latter right as a servitude or ea.scment, it viould 
not be more suitable to say that the littoral seu and gulfs ai'e 
not territorial, though subject to certain rights of the littoral 
state, which in their turn would thu.s assume sonictliing of the 
character of servitudes. The Institute of Int^^rnatioual Law 
decided h\ a large njajority in favour of the existence of a 
tcn-itorial sea subject to sovereignty, and rightly as we think for 
several reasons. l'irst> the occupation which is the grounfl of 
sovereignty is possible. Sc ^^ndl v, either way cei-tain tights will 
have to be treated as exceptions to those implied in the 
terminology adopted, and these can be more simply stated if 
they consist in innoc^ent passage than if we have to enumerate 
all the rights i-cserved to tlic littoral state. Thirtlly, if on any 
occasion it should be (|uestif»iied whether the enumeration of the 
rights to be treated as exceptions to those implied in tlie 
terminologv is exhaustive, the predominant part in decirling 
on the new case will be given to the littoral state if it is 
regarded as sovereign, and this is as for its safety it siiould be. 
Fourthly, it would be impossible to doubt the territorial cha- 
racter of ordinary harboui-s, though nut included within low 
water mark, and these shade insensibly into bays with openings 
twice the width of the littoral sea, which again, so far as concerns 
.sovereignty, cannot be distinguished in principle from the littoral 
sea itself In the case of the Franconia {The Queen v. Keyn) 
the judges wcie divided on the ([uestion whether tlie littoral sea 
is part of the territtir\' of Englaml, but there were other grounds 
for denying the court's jurisdiction, and the captain of a foreign 
ship, who had caused death bv negligent navigation within the 
three-mile limit, was disciiarged'-. Theivupon parliament, by 
the Territorial Waters Jurisdiction Act 1H78, recited that "the 

' See lielow, p. 14!J. 
« L.11., "1 E.vch. D., 03. 



rightful jurisdiction of Her Majesty, her heirs and successors, 
extends and has always extended o\er the (ipen seas adjacent to 
the coasts of the United Kingdom and of all other parts of 
Her Majesty's doniiiiions, to such a distunce as is necessarv 
for the defence and security of such dominions,'" and proceeded 
to lav down rules of jurisdiction aiui procedure which we shall 
have to mention in treating of tliiit subject. This language 
favours the view that the light is one of sovereignty, ani 
abstains from fixing a niaxiniuni width for its zone. 

It is necessary here to notice the view of so eminent an 
authority on international law as Hall, who asserts that "the 
right of innocent passage does not extend to vessels of war.'" 
He argues that " no general interests are necessarily or commonly 
involved in the possession by a state of a right to navigate the 
waters of otlier states with its ships of war. Such a privilege is 
to the atlvantage ordy of the individual state, it may often be 
injurious to third states, and it nniy sometimes be dangei"OLis to 
the proprietors of the waters used'.'' But a sbij* of war as well 
as a merchantman may have a lawful errand beyond the littoral 
sea in question, the importance of which c«)nsideration we have 
seen in the case of international rivers-. In the course of its 
lawful voyage it may be difficult for it to avoid the littoral sea, 
especially if the width of the latter should receive any general 
extension. And the possession by the littoral sovereign of 
a right to interrupt the voyage would expose him, if neutral, to 
the most inconvenient demands from belligerents for his exercise 
of that right, while his own safety is sufficiently provideil for 
by the authority to regulate which article 5 of the Institute 
reserves to him. It would be a veiy different matter for ships 
of war to take up even a temporary station in foreign, tliough 
friendly, teiritorial waters, and except under stress of weather 
they do not in fact do so without previously obbiining per- 
nii.s,sion. Indeed even for vessels which are not ships of war the 
right of innocent passage does not include an unlimited right of 
anchoring or hovering. Fishermen may not in territorial wateiN 
even prepare to fish, If they might do so, an impossible 
strictne.ss of surveillance would be necessary to prevent their 
fishing in them. 

' ^4t2. * Above, p. 144. 
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Straits. 

'iTie straits which have to be considered in international law 
are those of which the width is not more than twice that of the 
littoral sea of the cotmtrv, if only one, through which they lead, 
or not more than the jjggregate width of the littoral sca-s of the 
two countries between which they lead, ordinaiily therefore not 
more than six sea ntiles, so that no way through them can be 
hatl without passing through territorial water. The strait or 
each half of it is littoral sea of the respective littoral state, and 
there is a right of inn()eent passage through it dependent on the 
existence of a lawful destination beyond it for the sake of which 
such passage is desired'. If the strait connects two tracts of 
open sea, as the Gut of Canso between Cape Breton island and 
the maitdand of Nova Scotia, or the Straits of Magellan and 

e other passages in the extreme south of America, the lawful 

Itericw destination is clear, and there is a right of transit both 

for ships of war and for merchaiitmen. If the strait leads 

rough a single country into an inland sea lying entirely within 
he same country, as was formerly the case of the Bosphorus 
leading through Turkish land on both sides into the Black Sea, 
entirely surrounded by Turkish land until Russia gained a footing 
on its cofust by the treaty of Kainaiidji in Ill-it, nothing is pre- 
sented but an extreme instance of a bay the entrance to which 

less than twice the width of the littoral sea. The rule that 
he inner part of such a bay, no matter how widely extended, 
belongs to the country in which it lies must be applied. It will 
be within the right of that country tt) exclude foreign navigation 
from its internal waters, and consequently from the strait which 
learls to them ; and in fact, at the time mentioned, the Black 
Sea was a closed sea of the Turkish empii-e, and navigation 
through the Bosphorus was forbidden to foreign ships of war 

d niercbantmen equally. 
If the coast of the inland sea to which the strait leads is 
di\'ided Ixjtween two or more states, as has l»en the case with 
the Black Sea since 1774 and has always been the case with the 
Baltic, each of those states, whether bordering on the strait or 

' See above, pp. 144j 192. 
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not, has in principle the right to admit ships from the open 
sea, whether niihtary or mercantile, to its ports, and to seek 
egress to the open sea for its own military or mercantile flag, 
while outside states have in principle the right of access from 
the open to the inland sea for purposes of war. Here there is 
a lawful ulterior destination in each direction, carrying the right 
of innocent passage through the strait, whether its opposite 
shores belong to a single state, as those of the Dai-danelles and 
Bosphorus to Turkey, and those of the Great and Little Belts 
to Denmark, or to different states, as those of the Sound to 
Denmark and Sweden since 1658, previous to which date both 
shores of the Sound also belonged to Denmark. As regards the 
mercantile flag the matter stands actually in practice a* the 
principle requires, although in the case of the Baltic the full 
application of the principle was restricted till 1857 by the 
Sound dues, originally exacted by Deinnark as sovereign of the 
passages, and as rendering services to navigation in connection 
with them. These were respected as immemorial, and their 
amount was regulated by numei-ous treaties, till they were 
redeemed for pecuniary indemnities by conventions concludeil in 
1857, one with the principjU maritime states of Europe and the 
other with the United States of America. On this occa.sion the 
future freedom of ships not entering Danish harbours fn>m 
exactions for lighting and buoying was secured by the promise 
of Denmark " not to subject any ship, on any pretext, to any 
detention or hindrance in the passage of the Sound or the 
Belts."" As regards the military flag in the great Emxtpean 
straits political considerations have intervened. 
- Notwithstanding the acquisition of certain Black Sea coast 
by Rus.sia, and at later dates by Rumania and the va.ssal princi- 
pality of Bulgaria, the straits of Constantinople have remained 
closed in general to ships of war other than Turkish, not as 
a matter of legal principle but by the free determination of the 
powers to continue to that extent the ancient state of things. 
Thus in the treaty of 1809 between Great Britain and Turkey, 
commonly called the treaty of the Daixlanelles, it is said that 
" as ships of war have at all times been prohibited from entering 
the {'anal of Constantinople, namely in the Straits of the 
Dardanelles and of the Black Sea, and us this ancient regulation 
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of the Ottoman empire is in future to be observed by every 
power in time of peace, the court of Great Bribiin promises on 
its part to conform to this principle." And in the preambles of 
the conventions of 1841 and 185G the Christian powers " record 
in common their unanimous determination to conform to the 
ancient rule of the Ottoman empire, according to which the 
Straits of the Dardanelles and of the Bosphorus are closed to 
foreign ships of war so long as the Porte is at peace.'" Then 
follow the operative articles, tiie Sultan declaring his resolution 
in that sense and the Christian powers engaging to respect it. 
The convention of 1856 was "maintained" by Art. S of the 
treaty of London of 1871, adding a " power to his Imperial 
Majesty the Sultan to open tlve said straits in time of peiice to 
the vessels of war of friendly and allied powers, in case the 
Sublime Porte should judge it necessary in oi-der to secure the 
execution of the stipulations of the treaty of Paris of 30th March 
1856," Afterwards, in 1878, Lord Salisbury inserted the 
following declaration in the 18th protocol of the congress of 
Berlin : 

" Considering' that t]ie treaty of Berlin will modify an important part 
of the arrangeraeiits sanctioned by the treaty of Paris of 18.5B, and that the 
interpretation of Art 2 of the treaty of London, which is dependent on 
the treaty of Paris, may thus become a matter of disputej I declare on 
behalf of England that the oblig^atioiia of Her Britanuie Majesty relating 
to the cloKiiijs^ of the straits do not ^o further than an enjrag'emeiit witli the 
Sultan to res[H3ct in this matter His Majesty's iudependeiit determinations 
in conformity with the spirit of exiatin^ treaties." 

Count SchouvalofF then inserted the following counter- 
declaration : 



I 



'•"rtie plenipotentiaries of Russia, without being able exactly to 
appreciate the meaning of the proposition of the second plenipotentiary 
of Great Britain raspecting: the closing- of the straits, restrict themselves 
to deinandiug on their part the insertion in the protocol of the following 
observation — that in their opinion the principle of the closing of the 
straits is a European principle, and that the titipulatioiis concluded in this 
respect in 1H41, IBofi and 1871, confirmed at present by the treaty of 
Berlin, are hlndin<; on tlie jiart of all the powers in accordance with the 
spirit and letter of existing treaties, not only as regjirds the Sultan but 
also as regards all the powci-s signatory to those transactiong." 

13—2 




Referring to his above declaration Lord Salisbury said in the 
House of Lords on 7th Mav 1885 : 
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"Tlie fibject of the dt-flaration which J had to make on behalf of Her 
Majesty's flovernniuut I uiiderstodd to be to establish the principle, that 
our eiig-agenteiit* in respect of the Dardanelle*i were not eiigajj^euierits of 
a general Eunipcfin or iiiternatiouii! character, but wert' engagetnents 
towards the Sultan only; the prautical bearing of that reservation being 
that if in any cirfumstam-es the Sultan should not be acting independently 
but under pressure from snme other [Miwer, there would he no international 
obligatiaii on our part to abstain from passing- through the Dardanelles." ^M 

The distinction between engagements towards the Sultan 
only and those of a general European ehanieter seems to have ^ 
been rather infelicitously chosen as a ground for Lord Saliisbury''s ^| 
praetical conclusion, for he had himself said at Berlin, with 
reference to the confirmation of the treaty of 1871, that, if 
Batoum had not been declared a free and commercial port, H 
England would not have been able to engage hcrcelf towarih the 
other European powers to interdict herself from entering the 
Black Sea*. But in substance Lord Salisbury was in our opinion 
right, for an engagement depending on the Sultan's judgment of ^ 
what should be necessary in order to secure the due performance V 
of the treaty of Paris, towards whatever power such engagement 
exists, must surely refer to the Sultanas independent judgment, 
and not to that which he might be made to express by pressure 
from some other power. ^M 

The political history of the Baltic is that of the rise, progress 
and final defeat of an idea never proclaimed with regai'd to the 
Black Sea, namely that the states suiTounding it could by their 
agreement convert the Baltic into a closed sea of their own, in 
which outside powers should not be allowed to carry on any 
operations of war. The effect of this, if realised, would be to^| 
unite all the Baltic states in a league of semi-aHiance or at lea.st 
of nmtually benevolent neutrality ; first, if any of them should 
be at war with an outside power, shielding its coast and 
commerce in ttie Baltic from attack or blockade, and allowing it 
to receive contraband of war by way of that sea, while also 
permitting it to use the Baltic as a place of arms, and the Sound 

1 This point is made by Geffckeu, in 17 Ifeviie ile ft. I. ft dn L. O.A 
p. 366. 
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as a sally port, for naval operations in the open sea; secondly, 
in case of a war anyvvhere, allowinjr neutral Baltic stat&s to 
carry on a trade in contraband without interference till the 
vessels engaged in it reached the open sea, The idea comes to 
lif^ht in the treaty of Roeskildc between Sweden and Denmark, 
1658, in whieli they agree not to allow foreign ships of war to 
enter the Baltic by the Sound or the Belts'. But it attained its 
full development only by the convention of 1st August 1780 
between Sweden and Russia, to which Denmark acceded the 
same year and Russia in 1781. The parties to this convention, 
which Mas one of those constituting the First Armed Xeutrality, 
after reciting that all the powers surr(junding the Baltic were in 
the enjoyment of the most profound peace, (igreed " to maintain 
perpetually that it is a closed sea, and nuist be regarded as such 
by its local position, in which all nations may navigate in peace 
and enjoy the advantages of perfect trantjuillity ; in consequence 
they will take all measures to guarantee that sea and its coasts 
against all hostilities, piracy and violence." England however, 
France and Holland, the principal parties on both sides to the 
war then raging, declined to accept the neutrality of tlie Baltic 
except for that war. And when in 1807 the czar complained of 
the bombardment of Copenhiigen because he was one of the 
guarantors of the tranquillity of the Baltic, the British answer 
denied that Phigland had ever acquiesced in the principles on 
which it liad been attempted to establish the inviolability of 
that sea. No one suggested that Denmark or Sweden had 
committed a breach of neutrality during the Crimean war by 
allowing, without protest, the passage of the Sound by British 
and French ships of war hostile to Russia; and the idea of 
closing the Baltic may be said to have been finally set at rest by 
the engagement of Denmark in 1857, quoted above", which 
applies without any distinction of military or mercantile flags^, 

* The treaty of 17S9 between Sweden and Russia, to whioli Denmark 
acceded in ITfiO, is aometimeB quoted as a further step in the jiroinotioti of 
tlie idea, but it seems to have related only to the war then raging. 

* p. 194, 

' Heffter thought that the closing or neutrality of the Baltic, attempted 
by the .\rmed Neutralities, was not "a hlamable incongruity," but hia 
potrthumous editor ( Jefft^ken disagreed with him : § 7K. f^e also Geffckeu'a 
article in 17 Revue de L>. i. et de L. C, p. 362. 
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NATIONALITY AND ALIENAGE. 



Nationals and Aliens. 

We jiiust now retur to the datura of experience that a state 
is an ideal body, having a certain territory and composed of 
certain persons as its members or nationals, all others being 
foreigners or aliens'. We have considered the territory of the 
state, land or water: its inteniationat soverei^rnty in relatio n 
thereto may be summed u p i n the exclusive right to use f orce 
wji^hin if. We have now to consider the more complicated 
lelation of the state to individuals; what are the conditions 
entitling a pei-son to its nationality, that is to the character of ^ 
a national, and how the distinction between nationals and 
aliens operates in practice. 

The character of member or national of a given state depends 
on parentage or place of birth according to rules which we shall 
consider, but subject to those ndes it isnotlimited for international ^j 
pui-poses by the fact that for internal purposes distinctions may ^M 
be drawn between different classes of the population, none of ^\ 
which have any tie to any other state. Thus the name and ^ 
rights of citizen are refused by the French to ceitain subject ^| 
populations in Africa, and by the Unitetl States to the Red ^* 
Indians and Filippinos, permanent inhabitants of their i-espective 
territories. And in a monarchy, although the name " subject " 
does not admit of being refused like that of "citizen" in a 
republic, different portions of the permanent population may 
live under different laws, as in British India the Hindoos, the 

' See aboYBj pp. 3, 84. 
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Mahometans and the whites. Sint-e such differences give no 
footing for the exeix-ise of any foreign authority within the 
territory, the classes characterised by thein must be embraced, 
as against other states, by the state which a-ssumes the exclusive 
authority over them : they are not aliens but its nationals. 

The tie between a state and its nationals is permanent, not 
in the sense that it cannot be severed, but in the sense that so 
lonor as it contiiuit^s it exists whether the national is for the 
niouieiit in the territory of his state or abroad. In the regular 
course of affaii-s a state protects its nationals in foreif^n countries : 
to examine applications for such protection, and to make the 
repi*esenta.tions which they seem to merit to the territorial 
govennnent or to the iocal authorities, is one of the principal 
duties of diplomatic or consular representatives. But protection 
outside its boimdaries is granted by a state to aliens only in 
except ioi ml cases. 

(Jne i>f those exceptions occui*s in states of other than Euro- 
pean civilisation'. " By the laws of Turkey and other Ejistem 
nations,"" Mr Marcy wrote, " tlie cons ul ates ther e in may receive 
ujider their protectioTi strangers and sojourners who se religion and 
social jnanneL>iiLaJiQta*iiuiilate\vitk the jvljgion and nianiiers 
of t hose countrie s. The persons thus received become thereby 
investetl with the nationality of the protecting consulate. These 
consulates and other Eui-opean establishments in the East ai-e in 
the corrstjint habit of o|jening their tloors for the reception of 
such inmates"' — this term is ill chosen, as they do not necessarily 
reside in the consulate — " who are received irrespective of the 
country of their birth or allegiance. It is not uncommon for 
them " — the consulates- — " to have a very large tnuriljer of such 
proUgtu. International law recognises and sanctions the rights 
acquired by this coniRH'tion^." But the protection thus granted 
is not that full adoption by a state which is called naturalisation: 
those who receive it retain their true nationality for all purposes 
outside the Eastern state in c|uestion. A remarkable example 
of the practice is offered by the protection whit^h France extends 
to Roman Catholic establishments in the Ea-st, irrespective of 
the true nationality of the persons who may belong to them. 

' See above, p. 40. 

* Wharton's DigeM, § 198. 



2oa 



N^ationality and Alienage. 



[oh. X. 



^L^ 



The existence of the practice is easily understood, for the 
Efiistem state does not perceive of what importance it may be 
to it to what Western group an individual may choose to attach 
himself who in any case would be unsiiited to its own legal 
system. But it is an objectionable practice for several reasons. 
It enables a Western state, bv gathering under its flag recruits 
who have little connection with it, to acquire an inHuence in the 
country out of proportion to its trade and to the number of 
residents really belonging to it ; and it impedes the progress o f 
the Ea.stern state by making it easy for its proper subjects to 
withdi-aw themselves from its control. 

Another exception, made by the United States, was thus 
descTibed by Mr Bayard, secretary' of state, in a despatch of 
5 August 1885. "The criterion... with r&spect to aliens, who 
have declared but not lawfully perfected their intention to 
become citizens of the United States, is very simple. ^Vhen 
the party after such declaration evidences his intent to perfect 
the procress of naturalisation by continued residence in the United 
States as required by law, this government holds that it has 
a right to remonstrate against any act of the govertnnent of 
original allegiance whereby the perfection of liis American 
citizenship may be prevented by force, and original jurisdiction 
over the individual reasserted'." A memorable and perhaps the 
firet case in wliich the States extended their protection to such 
a person, though sti-ictly still an alien, was t hat of Koszta, a 
refugee of Austro-Hungarian nationality who had been concerned 
on the Hungarian side in the war of 1848, qualified by Austria 
as an insuiTection. After he had formally declared his intention 
to become a citizen of the United States in pursuance of the 
statute in that behalf, and resided there for nearlv two years, he 
was seized at Smyrna in Turkey by Austrian authoiities claimmg 
the right to do so under tlie capitulations, as the treaties re- 
gulating the condition of foreigner in the Ottoman empire are 
called, between that empire and Austria, and taken on board 
an Austrian ship of war with the avowed design of carrying him 
to Austria for punishment. The prompt intervention of a 
United States ship of war obtained, by threats equivalent to 

' u. 8,, § 175. 
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force, his transfer to the custody of the French consul -geneml 
at !?mynia, from which lie was released and sent bat;k to the 
United States, the Austrian governiTient, while agieeing to that 
course, reserving its right to proceed against him if he retuiiietl 
to Turkey. Koszta had invoked the protection of the United 
States consul at Smyrna, for whidi lie could assert a claim as 
well under his incipient relation to that country as under the 
practice described in the Jast paragraph; and if the Turkish 
government was unable or unwilling to prevent the controversy 
between the two Western powere as to jurisdiction from being 
decided by force on the Austrian side, it could not object to the 
counter employment of force on the side of the States. As 
between Austria and the States, independent of the Eastern 
practice referred to, Mr Marcy, the secretary of state of the 
latter, laid down an untenable doctrine. " Foreignei's," he w rote 
on 26 Sep. 1853, "jiiay and often do acquire a domicile in a 
country, even thougli they have entered it with the avowed 
intention not to become naturalised citizens but to retuni to 
their nati\e land at some remote and uncertain jieriod ; and 
whenever they acquire a domicile " — as Koszbi certainly had 
done in America — "international law at once impresses upon 
them the national character of the country of that domicile'.'''' 
The distinction between nationality and domicile, which we shall 
see in treating of the latter, cannot be thus set aside. But the 
proceeding in Kosi!ta''s case may be defended on the narrower 
ground afterwards titken in the above tjuoted despatch of Mr 
Bayard, on which he was able to distinguish it and the case of 
Burnato, " who had definitely abandoned Mexican domicile [but] 
was held for military service in Mexico on the occasion of a 
transient return,'" from that of Walsh, who " immediately after 
his declaration of intention established a commercial domicile in 
Mexict) under circumstances which would have sufficed to disrupt 
his continued irsidence in the United States, and prevent his 
naturalisation under the statute." It would lie difficult to deny 
that the protection of aliens in such cases as those of Kcszta 
and Bmiiato nuiy be justified as international intervention, but, 
if it is desired to bring it under general rules, Mr Bayard's 
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formulation of the necessary exception, though excellent as a 
guide for the practice of his country, depends too much on the 
teriiiN of tlie t-iiited States laws on natirralisatioTi to be service- 
able tm a general statement of international law. As such a 
statement we are inclined merely to say that an alien may have 
established sueh a relation between himself and a gi%en country 
that the latter may be justified in iiiterveiiiug on his behalf 
when he is out of it'. 

In connection with the subject of protection affoi-ded abroad, 
a question arises which is thus put by Hall. " Are the natives 
of a [colonial] protectorate to be refrard cd as simple foreig ners 
when in other countries than their own, or can they demand to 
be placed in the same situation as is accorded to pei-sons whom 
for one reason or another Great Britain has been in the habit 
of protecting? Up to the present time,'" he adds, "they seem 
to liave l>eeii relegatcil to tlie former category, consistently no 
doubt with the opinion which has usually been held in England 
as to the powers acquired by establishing [such] a protectorate'.'" 
As we have agived with Hall in arguing for the generality of 
the anthontv and jurisdiction enjoyed in a colonial protectorate", 
so we ttgi-ee with him that " it becomes logicajlj- nece ssary '^ that 
its natives shall " share the right to diplomatic protection when 
occa><ion_^Jl_iL "VJi^?^'' find that, "if this view be not adopted, 
the practical inconvenience will make itself felt that natives of 
foreign [colonial] pix>tectorates will have to receive more favour- 
able treatment in British protected territories than can be 
conversely demanded." In other words the shadowy distinction 
between annexation ami the aix|uisition of a colonial protectorate 

' In Lawreuce's M'Araron, p. i)29, there is quoted a despatch of Secretary 
Mmrcy, of 10 January, 18-54, refusing- protectioii to Tousi^, domiciled but 
not naturalise^l tu the I'liited States, and di^iuruishiu|r his case from that 
of Kii^a on the ^rrouiid that he " voluntarily returned to Austria and 
placeii himself within the reach of her municipal lavr^." It does not appear 
whether his return was intended to be tnuisient. like Bumato's, but it 
app«v« tliat the protection wn!;; desired a^iust penalties which it was 
all«g«d that he had iucnrred before his euiitp-ation , aud the rif^t to protect 
persons in bts situation "fnun arbitrary acts of oppression or deprivation 
of pn»perty" •-< reser\-ed. 

* /'orrtjrn /Wwrw mmd JMrMktwm i/tkr Brituh l>mtm, $ 100. 

» Above, pp. 12^-7. 
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will not wanant the natives of the latter being treated, for the 
purpose of protection abroad, other^'ise than as nationals. A 
proteeted state has its own nationals, and their protection 
outside its teiTitory will depend on the terms existing between 
it and the state on which it is dependent. Those tenns, by 
allowing to it diplomatic intercourse although under the control 
of the superior, may leave it capable of making for itself the 
net;es.sar_y representations, or, by vesting the conduct of all its 
foreign relations in the superior, may require the latter to step 
forward on its behalf and that of its nationals'. 



Domicile. 

The classification of a population as composed of nationals 
and aliens is not the only one that can be made with some 
liearing on international law. Another classification is that 
into residents and othei-s, and this again may be varied according 
to the degree of fixity or pennanence which a residence must 
present in order that it may be treated as such foi' a given 
purpose of law or administration. A very transient residence 
will suffice in oi-der that the banns for a person's marriage may 
be published witli full effect. A closer connection with a place 
may be required in order that the sununons of a court of justice 
may be properly served at a pei"son"'s dwelling when he is himself 
inaccessible. And so there may be an ascending scale of fixity 
of residence until we reach that which can be reasonably 
accepted as determining pensonal law and status in private 
matteix, that is, as determining the territory with the society 
and habits of which a person is most closely identified, and the 
law of which ought therefore to govern, for example, the age of 
his niajority and his power to dispose of his property by will. 
Residence of this last degree of fixity, when defined with the 
care necessary for a technical term, is called domicile. Thus 
there arises a classification cutting across that of nationals and 
aliens, there being in every country many aliens the character of 
whose residence stamps them as domiciled in it, while these, 
if they happen to be for a transient purpose in the country of 

' See above, p. 22. 
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their nationality, will not be domiciled in it although its 
nationals. We said that the residence which is domicile can 
be reasonably accejittd as deternaining the law of capacity and 
status, and in most European countries domicile has Jjcen 
actually used, at .some period or other of their legal history, 
as the criterion in those matters, though often with exceptions 
preventinij; the capacity or status conferred by a foreign law 
from affecting the title to real or immovable property. But 
on the continent of Europe nationality has hv many legislations 
Ijcen substituted for donncile for that pui-pose, the example 
having been set by France in the Code Napoleon, and followed 
by the Italian and German codes'. In England and the United 
States on the contrary nationality ha.s not been introtluced as a 
criterion for the law applicable in private matters, and in 
England the inipoiiance of the law of a person's domicile has 
even been inctciuied by its adoption, ivith exceptions as to real 
property, for cases which our older practice i-eferred to other 
laws, as for example that of the place of contract. Indeed in 
the British empire and the United States nationality would not 
furnish a complete criterion, because there are different systems 
of private law or of administration in the three parts of the 
United Kingdom and in its various colonies and dependencies, 
and so also there are in the various so-called .states which 
compose the Union. Domicile therefore is the only possible 
criterion of a person's being an Englishman or a Scotchman, a 
Mary lander oi- a Louisianian. If it was agreetl that his 
nationality should prevent a British subject or a United States ^ 
citizen from falling under the private law of Germany or Italy H 
in consequence of his being domiciled there, recourse to the ' 
domicile of his ancestoi-s or to his own original di>micile would 
still be neces-sary a.s an ancillary criterion, for determining under 
which of all British or United States systems of private law he 
should fall. Of course what has been said of the British empire 
and the United States will equally apply to any state of 

* We can here speak only in very broad terms of a matter so little 
connected with public iiiternatioual law-, and we must therefore refer the 
reader to the dirterent legislations for the tiniitatioiis with which the general 
priiii'iple ha.s been guarded, in favour of persons roiiti-acting with 1 
ill boimjiiie i^iaoraiice of tlieir waut of capacity. 
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international law which comprises ten-itories possessing different 
systems of private law or of administration. 

■^riiUK viewing doniicilt- in its actual relation to pei"sonal law 
in private matters, one is led to ask how it can ever have been 
thought to govern the political relation of nationality, as we 
have seen Secretary Marcy asserting that it does. The answer 
must be found in history. In the middle ages, through the 
feudal system and the privileges acquired by the cities, the 
greatest political aggregates on the continent, as the Iloiy 
Roman Empire of the Geiinans and the kingdom of France, 
were split up into provinces and municipiilities which occupied 
a lai'ger space in the daily life and thoughts of theii- inhabitants 
than did the aggregates to which they loelonged. The modern 
state did not exist, and powers which exclusively belong to it, 
as those of peace and war, were exercised by the lords and the 
cities as well a.s by the sovereigns to whom in the last resort they 
owed allegiance. To express the ide«is, then floating and rudi- 
uientary, from the fixing and development of which the state has 
grown, the only available terminology was that of empire or 
kingdom on the one hand and nation on the other hand, and 
the name of nation was constantly applied to the people of a 
province. At the same time the smaller unit,'^ had their customs 
and statutes relating to private law and their separate juris- 
dictions, and domicile, which in the Roman empire had been 
the IctuHng test for holding that a defendant was amenable to 
the court of a given judge, was still handed down for that 
purpose. Thus nationality and domicile came to be often 
treated as ef]uivalent terms, but as the stfite grew, the question 
of its membei'ship bet.«.iiie disentangled from private Jaw, to 
rest first on the place of birth, which under feudal principles 
had been the leading test of allegiance, and later, as Roman 
principles of jurisprudence became more influetvtial, on parentage. 
In one department, however, of international law domicile 
has continued to be impoi'tant, namely that wluch relates to the 
captme of private property at sea by a belligerent. The British 
and Driited States rule as to this still is that property is 
regarde<J as enemy or neutral according to the territory in 
which the merchant or the house of business owning it is 
established, although in France the question of enemy or neutral 



is decided by national character. The Anglo- American view is 
defended on the ground that industry and commerce add to the 
streiij^h of the country in which they are carried on, but it can 
scaiTely be doubted tlmt it is in sotno degi^ee referable to the 
fact that in England the admii-alty judges have usually been 
al«o the judges in probate and matrimonial matters, accustomed 
in the latter capacity to apply domicile as a criterion, and to 
rely on old jurists in whose language domicile and nationsdity 
were confounded. Of course the present judges, both in England 
and in the United States, ai-e free from any such confusion of 
ideas, but they hold themselves Ixtund to follow the established 
practice of their countries; and Secretary Marcy, in his turn, 
must have been influenced by what he found in the reported 
admiralty cases. For the rest, it must be remarked here, 
though the place for developing the remark will be found in 
di-scussing the laws of war, that the trade domicile which the 
Anglo-American practice upholds as the test for belligerent 
capture ha.s come to differ more or less from the domicile which 
is now maintained in England as the criterion of personal status. 
The fixity of residence necessary for the latter ha,s been wTought 
up to a higher degree by the decisions of the English courts 
during the last half centmy, during which there has been little 
opportunity for a British prize court to review the doctrine of 
trade domicile in war ; and since the utility to a country of the 
industry and commerce carried on in it, which is the practical 
ground for that doctrine, depends more on the actual .seat of 
an occupation than on its probable fixity, we may expect that 
a British prize court, when the opportunity shall again be given, 
will not follow the new tendency as to domicile in peace. 
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Control over Nationah abroad. 

Since the tie between a state and its nationals is a personal 
one, it is not broken by geographical distance. If any of the 
nationals transport themselves to a region of the earth not yet 
annexed by any state of international law, whether they do so 
for the purpose of commerce or as settlers, their state may follow 
them with its authority and aimex the region or establish a 
colonial protectorate over it. Their act|ui3itions are their own 




as to property, but not, at lea^st at first, as to sovereignty. If 
they set up a state and aspire to independence, their home state 
can treat their proceeding as illieit and substitute its own 
authority for that of the new organisation, unless it has left 
them to struggle unaided against the dangers and diflinilties of 
the situation until they have consolidated a power sufficient for 
the maintenance of civilised life and order. In that case, since 
the duty of allegiance and the right to protection are correlative, 
the right to allegiance would Ije Inst by the onnssion to give 
protection. The claim to the continuance of sovereignty under 
a national law would be met by a claim to recognition and 
independence under the principle of justice as a branch of the 
moral law, and the controversy would have to be judged in 
conscience by the parties to it. We have spoken of recognition 
of insurgents as a new state, as a question ijetween the old 
govenunent and third states'. As a question between the old 
government and its subjects, whether emigi-ants or insurgents on 
old soil, it is not one of interiiatioiial law. These principles 
have been largely illustrated in Africa. A great part of the 
colonisation of that continent, especially by Great Britain and 
Germany, has taken place by the extension of state authority 
over regions in which settlers of the respective European nation- 
alities had previously establishetl themselves. An extreme in- 
stance of the right was given when Great Britain followed in 
arms the Boei-s who had trekked inland across tlic frontier of the 
Cape Colony. She ultimately recognised their independence, for 
the Transvaal by the Sand River convention in 1859 and for the 
Orange Free State by the convention of Bloenifontein in 1854; 
wliether soon enough for justice must be a matter of opinion, in 
which the danger to the colony fi'oni any excitement of the 
natives outside it must be taken into account. 

When the nationals of one state are in the territory of 
another, whether resident there or for a transient purpose, the 
authority of the former over them can still be exercised, not by 
action on the foreign soil, for any such action ;vould be a 
usurpation of the territorial sovereignty over that soil, but by 
enacting penalties to be enforced on the return of the culprits to 



1 Above, p. o7. 




its own territory, or lines to be levietl from the property which 
they may have there. For states in whidi military service is 
compulsory, one of the most obvious applications of this is to 
securing the return of absentees in order to their performing such 
service. Another application is to the piuiishment of crime 
committed abroad. Thus " Rassia, many of the German states, 
Italy, Austria, some of the Swiss cantons and Norway enforce 
their domestic criminal law against all of their subjects who 
have committed offences abroad either against the state itself, 
their fellow subjects, or foreign subjects'." Great Britain 
puiiis{ies its subjects who commit abroad treason, misprision 
or concealment of treason, murder, manslaughter, bigamy, 
offences against the acts prohibiting the slave trade or the 
Foreign Enlistment Act, and perhaps one or two others 
of smaller importance. Also offences against property or 
person committed at any place, ashore or afloat, out of the 
king's dominions, by any master, seaman or apprentice, M'ho at 
the time when the offence was committed or within three months 
previously htts been employed in any British ship, subject the 
offender to trial and pmiishment in England — an enactment 
which comprises offences committed out.side the limits of British 
authority, whether on land or on shipboard, not only by subjects 
but by foreigners deriving a tinge of British character from 
recent employment on a British ship". 

AdminffUm of Aliejis to th^ Territory. 

Between states of the white race, the entire exclusion of the 
subjects of any from the territoxy of any other at peace with 
the former has scarcely been attempted within historical times. 
If such an attempt could be imagined, it would be defeated bv 
the stipulations in favour of mutual intercourse usual in the 
network of commercial treaties by which the white world is 
bound together, and which may be taken as expressing a general 
sentiment requiring that free intercourse shall l>e the rule. But 
those stipulations are vague, and are not understood to prevent 
the exclusion of individuals or even of classes for special i-easons. 

1 Taylor, § 104. 

- Merchant Shipping- Act 1804, b. «87. 
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The power to exclude individuals deemed undesirable is assumed 
in the passport system, once universal on the continent of Europe 
and still far from extinct ; and the power to exclude classes is 
BS.sunied in the legislative exclusion of pauper aliens or of aliens 
arriving under contracts for employment, of which the United 
States furnish an example, and the adoption of which system so 
far as concerns the former class is urged by many in England, 
without its beini^ suggested that in either country it is or would 
be a violation of international duty towards the states from 
which such aliens might corae. 

Thus a clause providing for free intercourse in the common 
form of conmicrcial treaties would scarcely seem sufficient to 
compel a state which regarded Jews as a special and inferior 
class to receive them from a country in ivliich they en|oy the 
full rights of citizenship. Tiie objection made by the British 
govertnuent to the laws impeding the immigration and 
facilitating the expulsion of aliens, which were passed by the 
South African Jlepublic before the war and the annexation of 
the Tnuisvaal, wa.s not based on any general international 
doctrine but on the interpretation of the convention of London, 

As between states of the white race and orientals, the former, 
though long contented with the seclusion of their subjects in 
factories, as that of the Dutch at Nagasiiki in Japan, have for 
the Ix'tter part of a century past demanded freer admission for 
them. Probablv that demand has in no case been presented 
as sufficient to justify war if refused, but although the various 
wars of this country with China have been commenced on other 
grounds, a fresh stage in the facility of admission has always 
been insisted on as one of the conditions of peace, and the 
rights so conceded have always l}een freely extended to other 
white powers. On the other hand the United Sta.tes and the 
Australasian colonies of Great Britain have directed against the 
yellow races legislation which, being based on the national 
character of the innnigrants, cannot be compared with such sj)ecial 
exclusions as those of Jews, paupers or persons under contract 
for employment. The practice is therefore very unequal as 
between the gi-eat divisions of mankitid, nor, since Japan has 
been admitted to the full comnumitm of international rights, can 
the inequality be explained as a consequence of the fact that 
WE. 14 




international law has only a partial application between states of 
European and of other civilisation. We must admit that not- 
withstanding the general sentiment above referred to as 
existing within the white world, iuternatioiial law knows as yet 
no right independent of treaty, not even an imperfect right on 
which a claim to a suitable treaty might be founded, for the 
subjects of one state to be allowed, even with the exception of^i 
special cases, to travel, reside or trade in the territory of anothen^f 
So far as the exclusion of aliens from its territory is within^i 
the discretion of a state, it is free to exercise its discretion by 
expelling those already resident as well as by declining to admit 
them in the fimt instance, In most countries the power of 
expulsion is left to the executive department of the government, i 
which habitually exercises it for purposes of police, subject to^| 
the restraint of opinion, which, as is natural, appears to operate 
more strongly against the expulsion of pei-sons already allowed 
to reside than against an initial refusal of adTnission. Thus 
many conventions stipulate that expulsion shall only take place 
for grave wuises, that the peiMon expelled shall have the oppor- 
tunity of clearing himself from accusations or suspicions, and 
that his state shall be notified'. Where the executive has the 
power of expulsion, the extradition of criminals i,s effected by 
an exercise of it, the officers of his own state being in readiness 
to i-eceive the expelled alien at the frontier. In the Uiuted 
Kingdom however the executive has no such power unless 
expressly given to it by the legislature, as it often is by Alien 
Acts passed in time of war or of internal difficulty, and by the 
Extradition Acts, which apply when under the authority given 
by them the executive has concluded treaties with foreign states. 
Even to executives which possess the power such treaties are of 
value for securing reciprocity in its exercise, and for protecting 
them by a definition of the cases for extradition from the 
imputation of arbitrary conduct. The technical treatises on the 
subject must be referred to for the detaiL* connected with extra- 
dition. It is sufficient to notice here that a univei^sal sentiment 
in western and central Europe forbids its being employed for 
political oftences. 



Despagnct, § 348. 
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Trectttnefit of Alwm in the Territory. < ^ ^^fT^.y*-^ 

Although as between states of the white race the admission 
of aliens to travel, resirle and trade, except in special cases, is 
general, they ai'e with ecjiial generality refused political rights, 
as that of voting at elections, whether parliamentary or muni- 
cipal, and of exercising public functions. In England, by an 
act of parliament passeil in 1701 (st. 12 and 13 Wm 3, c. S) no 
alien is capable of any office or place of trust either civil or 
military. But tiiis did not interfere with the old practice of 
forming juries cie mcdit'tnte Vingiuc for the trial of aliens, and 
now, by the Juries Act 1870, s. 8, aliens after ten years' residence 
are capable of service on juries and liable to it. 

As to military services, we adhere to the (mnciples laid down 
by Hall, which as he has shown are in acconlance with the 
stipulations contained in a very large number of commercial 
treaties, so far as those stipulations extend. (1) "It is not 
pennissible to enrol aliens, except with their own consent, in 
a force intended to be used for ordinary national or political 
objects. (2) Aliens may be compelled to help to maintain 
social order, provided that the action recjuired of them does not 
overstep the limits of police as distinguished from political 
action. (9) 'ITiey may be compelled to defend the country 
against an external enemy when the existence of social order or 
of the population itself is threatened, when, in other words, 
a st^ite or j)art of it is threatened by an invasion of savages or 
uncivilised nations'." The convention of 1862 between France 

' §61. Duriup' the civil war in the United States Ijord C'lareudoa 
seemed to ffo a little heyoiid this, admitting that '^British subjects 
voluntarily domiciled in a foreipi uauiitry" iniju:ht he liable to service 
"even, to a limited ex-tent, for the defence of the territory from foreign 
inva-tioii." Itistnictiuna to l^ml Lyou.s Hi., and in the apjiendix to the 
report of the Natural isatimi Commission, p. 42. Perhajis however, by 
saying " to a limited extent," he meant no more than to reserve the case 
of an invasion by savuffes as distinct from a political invasion. Bluntsclili 
{DroU [lUeruatiniial Codifie, § Jlfll) requires the service of alieiia only "to 
defend a locality against brigands or savages," and mentions (as does 
Despagnet, § .'$54) that foreign governments protested to tiie Government 
of National Defence against tlieir subjects in Paris during the siege being 
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and Spain, by which Spaniards bom in Fi-ance and Frenchmen 
bom in Spain are made subject to military service unle»» they 
prove that tbey liave satisfit-d that ciblij^^ition in their own 
country, i>> reprf^^ented b}' Dt;spaf^iiet as being merely a measure 
of mutual assistance for preventing military service being evaded 
to the prejiulite of both Jimues. And he tjuotes with approval 
the blockade of the river Plate by France in 1838 and France ^^ 
and England in 18-i(), provoked by the attempt of the Argentine ^^| 
ivpublic to impose on aliens the duty of serving in the army — ^* 
the protest of England against British subjects being compelled 
to serve in the American civil war — and the abandonment byj 
Belgium, in compliance with the protests of the powers, of her 
law of 1897 imposing on aliens service in the civic guard'. If 
compulisory enrolment in a civic guard or militia were allowed, 
altliough some of the pni-poses for ivhich such a force may be 
employed might fall within the duties of foreigners, it would be 
impossible adecjuately to protect them from the exaction ofj 
services going beyond those duties. 

Aliens are subject to taxation equally with nationals, and in 
other respects their assimilation to the latter has matle great] 
progress. The droit traiihahit' to which they were subject in 
France, and by which they were incapable of receiving or trans- 
mitting the succession to any property, movable or immovable, 
after early receiving some relaxation was finally abolished at the 
Revolution^. The incapacity of aliens to hold real estate wa.s 
abolished in England by the Naturalisation Act 1870, but .still 
subsists in a few countries, notably in soiTie of the United States. 
And with one or two othc!' less important exceptions of a similar 
character, such as their incapacity by the laws of some countries, 
and notably of the United Kingdom, to hold shares in ships, 
aliens are now allowed to acquire and enjoy all piivate rights. 

compelled to take arms or to serve in the national guard. If ever the! 
personal aid nf aliens ag-airi.st a civilised enemy could be demanded, the 
defence of a besieji^ed city would se<;m to present the strongest cose. 

' § 354. 

- See Deman^eat's tlMoire de la Condition Vivik den lifrangfrx nt France. 



Who arc Nationals: Jus soli and Jus sanguinis. 

Historiuillv, nationality arose out of allegiaufc. The 
sovereign loi-ds in the dealings between whom international law 
had its origin belonged to a system of whidi the dominant 
character was feudal, and in feudalism the personal relation of 
a man to bis lord wa>< blended with the territorial relation of 
a Hef to the lordship of which it was held'. By virtue of the 
latter the pereonal relation to the lord was imposed on all 
natives of the fief, or of the country considered as a collection 
of fiefs, and this Jiis .soli was not inconvenient because few 
persons were to be met with in any country who had not been 
bom in it except traders and other obviously casual visitors. 
It was therefore on birth on the soil, or on certfvin circumstances 
equivalent to birth on the soil, that the character of a natural- 
bom subject primarily depended. By the common law of 
England, which fairly represents the old conunon law of western 
and central Europe on the matter, allegiance was due to the 
king from all persons born on land within his dominions with 
the exceptions presently to be mentioned, or in foreign harbours 
on board an English ship of war or packet enjoying the im- 
munities of a ship of war, or at sea on board an English ship; 
and from children born abroad to a duly accredited English 
ambassador or minister-, but not from children bom on foreign 

' It seems that sovereign is derived from supra and suzerain from 
ntrxiim ; tliat Kpiffttfitr xouvenim and xeiffnenr suzerain were at first used 
inditf^reiitly for lord paramount, with (irrirrn »*«*»«/ for their correlative ; 
that ahout the beirinnin|tr or middle of the sixteenth century >toiiivrahi waa 
restricted to describe the kiny ; that sm-p/viw, ttius hecome distiiiguisbed 
from jinurfnihi, came to he used as a suhstantiie, wit!iout the addition of 
seigneur, to denote an iinmediato lord with tnnxfil an correlative ; aud that 
suzerninete is not used before the niiieteentli century to express any other 
than feudal relatitms, its cmploymetit to translate the Turkish word found 
iu the old capitulations granted to the Danubiau principalities not beiu|^ 
really an exception, since there was a close resemblance between Turkish 
and western feudalism. Tlie previous iiivestigators of the history of these 
terms are referred to by Bophitchevitcb {llii/lutoitn-nliiiliU , pp. 87 — 90), 
whose coiicltisions we ^ive. 

• " If any of the kind's ambassadors in foreign uatiinis have children 
there of their wives being Kiifflish women, by the common laws of lOngland 
they are natural-bom subjects": in Ciiltriit'n C'atie, 7 Coke 111 a. The 
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soil to English soldiers or sailors, though the f>itl»hmeo' * I 
engaged in foreign and friendly countries on tlie king's*! they ' 
or merely bom within the area of an English legatii uvm 
exceptional cases referrcfl to, in which the chai-acter of a asure 
bom subject was not conferred by birth on English stvled 
two. One, that of children born to foreign anibassail' ' 
accredited to the king, corresjwnded to the claim in i, imh 
the children of similar English functionaries. The ot 
that of children bom to enemy fathers at plac&s in 
poswession, and to this a claim in favour of the child! 
English soldiers or sailoi-s in analogous circumstances ma 
coiTesponded, though not di.stinctlv traceable'. AU thos^ 
prised by these rules as natural-ljoni subjects were said 
bom within the king's allegiance. 

It was however impossible that the ju.'i .toll could lie {>e 
nently maintained as the sole rule for determining allegi 
when the growth of order and the improvement of communl 
tions led to men being oftener accompanied in foreign travel 
residence by their wives, and consequently to children be| 
oftener lx>m in countries not their true homes. Hence ano 
source of allegiance was introduced, the Jm.» nait^dnu, d 
or parentage. This is often described as a Roman prir 
and HO in truth it is, but in a way which recpiires some explan 
tion. The |>ersonal condition of a citizen pos,sessing the fi 
franchise (o'rw Romamis), that of one possessing the inferior 
I^tin franchise (Lniinns), that of a slave (^erviis), and that ol 
one who was none of the foregoing {peregrlniis), were 
hereditary. If the person in question was the issue of fi 
parents united by a lawful marriage, his condition was that of 
his father ; otherwise, it was that of his mother ; the place of 
his birth was unimportant in either case. And .since any one 

conditinti that the wives are Englishwomen is certainly now superfluous, 
and it i.'i doubtful whether it wa.s necessary even in Coke's time : Bacon v. 
Bacon, Cro. Car. 601. 

1 IM; Gfer v. Stone, 22 Ch. D. 243. 

* " If enemies should come into auy of the king-'s domiiiioiiB and 
surprise any castle or fort, and possess the same by hostility and have 
issue there, that issue i): no subject to the kiit^ though he was born within 
big doniiiiionti, for that be was not bom witltiu the kinff's ligeance or 
allegiance ": in Calciu'ii Case, 7 Coke 18 a. 



J 



.ho belonged to the Roman state had one or other of the above 
>nclitions, it may be said that membership of the Roman state 
epended on parentage. But there was no tcchnieal term for 
i)iat relation to Rome which in the case of a modem state is 
FiHcpressed as being a member or subject of it, for in early times 
Je Romans had no conception of any more comprehensive state 
than the body of citizens, and in later times, when the con- 
ception certainly existed, the narrow technical phra,seologv was 
not duly enlarged. Fiee men who were alien to the body of 
tntizens being pereffrini^ the plebeians shared that name till they 
acquired tiie franchise, and through the natural persistency of 
language that name was sometimes given even later to them, as 
well a.s to the free provincials who were neither cives Rornani nor 
Latwi. Finally, the subjects of the empire of all classes and 
aliens to it were popularly distinguished as Romam and bnrbtiri, 
but these were not terms of law, and so it is impossible to f[Uote 
any .simple Roman authority for the Jus Aangvinijt governing 
what we now know as nationality. But the whole trend of 
Roman thought favoured the hereditary character of pereonal 
condition, and such was the rule for each of the particular 
conditions mentioned above. Tliere was also or'tgo, the tie 
which bound the civin or •muti'icej}H of any civitas or respublica 
within the empire to submit to its jurisdiction and bear his 
pirt of its municipal burdens. This too was hereditary, and so 
fer as any direct filiation can be traced or surmised between 
Roman prac:tice and the nuKlcrn view of parentage as a source 
of nationality, it is probable that the line along which we 
should look is rather that which leads up^vai-ds from the latter 
to ortgo, through the remains of ancient jurisdiction, than any 
pointing to the public character of a c/v'/ft Romanus. 

As a matter of clear history, the way in which the Jits 
sangvinis was introduced into the European law of nationality 
by the side of the Jux .wit was not that of allowing the 
character resulting from either to be disclaimed because it con- 
flicted with that resultitig from the other. The jm* ,iangifiril<i 
makes its appearance as eidai-ging not the choice of the indivi- 
dual but the grasp of the state. A nationality dependent on 
parentage is iniposefl, doubtless not without the design of safe- 
guaixling the individual from being an alien in his father's 



country because he happened to be lioni abroad, but wit 
reference to the attitude which the country where he was bom 
might assume towards hiin, important as that might be to him. 
In the United Kingdom the British character was given by 
at. 7 Anne, c. 5, s. 3, interpreted and substantially repeated by 
st. 4 Geo. 2, c. SJl, s. 1, to the Hi-st generation bom out of the 
allegiance : the father of the cliild born abroad must not at the 
date of the birth be attainted of high treason, be liable to the I 
penalties of liigh treason or felony in case of his returning to 
the kingdom without the king's license', or be in the actual 
service of any foreign prince or state in enmity with the crown. 
Then the st. 13 Geo. 3, c. 21, extended the chai-acter of natural- 
born subjects to children born out of the allegiance to fathers 
made natural-born subjects by the previous enactment, so that 
now Hritish nationality hchmgs by the ,y«.s mit^fiitiis to the 
set:ond but not to any remoter generation, Li France, in the 
latter days before the Revolution, the system of Pothier was 
established in practice: it gave French nationality not only to 
every child born in France, but also to the child bom abroad of 
French parenttige through males to any number of generations'. 
It wa.s probably the Code Napoleon that set the first, 
example of allowing an option to the pei-son concerned, and it 
did so by fixing the presumption in favour of the pui .mn^utni 
while allowing French nationality to be claimed by an option it 
favour of the jns soli. In the preparatory discussions on that 
code it was said that a child born in Fiance to a fomgn fatlierl 
was not attached to France by feudalism, which did not exist inf 
the republic, or by intention, which a child could not have, orj 
by residence unless he remained : therefore Art. 9 gave him ' 
a year from his majority in which to claim French nationalitvjj 
on condition of declaring his intention to fix his domicile iaj 
France, and establishing it there within a year from the declara- 
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' This only appHea to the case wliere the penalties would be incurred 
by and for the return, not to that where the return mig;ht make it poasible 
to eiiforte the penalties incurreil for some other fact : FUrh v. typjier, 
6 Hare .51. 

^ tJogordan, ia N'ation-alite an point de vue dee rapports Inlemntionaux, 
p. 2.3. The learned author says ji'? u ntranger de parentti franfais, but it 
may be presumed tliat only the fethers were considered. 
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tion if not already residing there. At the same time Art. 10 
declaiTtI that every person born abroad to a P'rench father is 
Frendi. 

Tlio principle of option, once intro<luced, came to be 
admitted bv many states when operating for the disclaimer of 
their nationality as well as in favour of it. Thus, for the 
United Kingdom, the Naturalisation Act, 1870, s. 4, provides 
that a declaration of alienage may be made by any person who 
by reiuson of his having been born within H. M.'s dominions is 
a natural-born subjeet, but who also at the time of his birth 
became under the law of any foreign state a subject of such 
state and is still such subject, and by any person who was born 
out of H. M/s dominions to a father being a British subject — 
his being under foreign subjection not being required in the 
latter case, a difference of which the reason is not obvious, 
since he may have been born in a country in which that accident 
will give him no right to its nationality — and he will thence- 
forward cease to be a British subject. He must be of full age, 
which, since only the loss of British and not the acquirement of 
foreign nationality is concerned, must mean the age of twenty- 
one years required by British law ; and the rigfit of declaration 
is not given to mametl women (s. 17), the British principle 
being that a married woman is boimd to have her husband's 
nationality. 

From the time of the Code Napoleon and under the influence 
of the new ideas which guided it the j».v .soil fell into disuse on 
the continent as the basse of nationality. But the adoption of 
the Jm* sangmnis to any number of generations bom abroad, 
with or without an option in favour of \\\<i jim null but without 
its imposition, led to the existence of a class of persons pi-ac- 
tioilly without nationality, not reckoned a.s subjet^ts by the 
country of their birth, notwithstanding the long residence of 
their ancestors on its soil, and whose subjection to the country 
of theii' [larentage has through the long absence of the same 
ancestoi-s become scarcely more tlian theoretical'. This was 
inconvenient in many ways, and especially as such san,s patrk, 

' Where the [Wireiitage is Britifili, the third and siihueqneiit perieratinns 
born abroad are even tlieoretically vyitliout tiatioiiality ujiless birth od a 
fjiveii soil confers it on them. 
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heimaihlosev, formed a large population exempt from the 

niilitary service of the only country in a position to exact it 

from them, and to which hy their estiiblishinent in it they were 

morally bound to render it. A leactioti was Ijei^un in France by 

laws of 1851 and 187+, and cuhnitiated in the substitution of 

new Articles 8, 9 and 10 of the Code by laws of 1889 and 1893. 

As those articles now stand French nationality belongs by birth 

to all perstHis born anvwhere to French fathers — to all pensions 

bom in France to fineifi^n parents of whom one was horn in 

France; but if only the mother was born in France, the person 

may decline French nationality during tlic year following his 

full age by French law (21 years), proving at the same time by 

official certificates that he has preservetl the nationality of his 

parents and has submitted to pciforni liis military duty in his 

country — to all pei-sons bom in France to foreign fathers and] 

domiciled in France at the time of attaining their ftdl age byl 

French law, imle.ss the person declines French nationality under 

the conditions mentioned in the preceding case — and to all 

persons born in France to foreign fathers and not domiciled inj 

France at the time nf attaining their full age by French law, 

if within a year from that time they undertake to fix theii 

domicile in France, establish it there within a year from thatf 

undertaking, and claim French nationality by a declaration 

registered at the ministry of justice, to which however cttect^^ 

may be refused for unworthiness by an administrative judgment; ^B 

and this may be done for minors in the same case by their ' 

fathers, sui'viving mothei's, or guardians duly authorised, while if 

they submit to military service they will become French. The 

reaction against the .m/i.i patrie by giving more importance to 

birth on the soil has extended to some other countries, notably 

to Sweden as shown bv a law of 1 October 1894. | 

In America there has not lx*en the same tendency to adopt 

the jus Naiiffutuix as in Europe, because the states of that 

continent have to deal with, and even invite, a great immigration 

which they cannot safely allow to remain alien, nor do they like 

to clog the advantages which thev offer to immigrants with 

a necessity for the children born after their arrival to opt or be 

naturalised. But their maintenance of the jits soli has involved 

several of the Spanish American .states in controversies with 
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European powers about the liability to military service of 
persons born on the soil to fathers not naturalised. They have 
in general refused to show forbearance on that point, and Spain 
in her treaties with them has been obliged relucbantly to admit 
their praetice, while France^ by a ministerial circular of Ifi June 
1873 to her representatives, has refused to protect those who 
will not perform their military service in France, which furnishes 
a sufficient practical answer to claims by the sons of Fivnch 
emigrants. England, maintaining her own claim on those burn 
on her soil, is of eoui-se in no position to ask for forbearance in 
South America'. 

In the United States the relation of a citizen to the Union 
was at first founded on his being a citizen of one of the com- 
ponent states, but this was altei-ed by section 1992 of the 
revised statutes, enacte<l in 1866, and the fourteenth amend- 
ment of the constitution, ratified in 1868. Hy the former, "all 
persons born in the United States and not subject to any foreign 
power, excluding Indians not taxed, are declared to be citizens 
of the United States."" By the latter, "all persons born or 
naturalised in the United States and subject to tlie jurisdiction 
thereof are citizens of the United States and of the state in 
which they reside."^ There was thus introduced an independent 
citizenship of the United States, the persons posse.ssing it being 
distiibutetl among the several states by i"esidenee, just as the 
subjects of the United Kingdom are distributed among the 
British dominions by domicile". The conditions for possessing 
this citizenship are to be found in the legislation which intro- 
duced it, which it will be observed incorporates the Fnglish 
connnon-law doctrine of the jH.<i .loli, handed on to the Union 
through the states, modified however by a declaration of 
congress in 18G8 that " the right of expatriation is a natural 
and inherent right of all people, indispensable to tlie enjoyment 
of the right of life, liberty and the purssuit of happine.ss." The 
true conclusions from these data appear to be that when the 
father has doiniciletl himself in the Union he has exercised the 
right of expatriation daimetl for him by congress, and that his 
children afterwanis born there are not subject to any foreign 
' Se« t'Ogordan, pp. 97 — ■l*- ^ See above, p. 20-i. 



power within the meaning of section 199S but are subject to the 
jurisdiction of the United States within the meaning of the 
fourteenth iunenttnient, tlierefore are citizens; but that when the 
father at the time of the birth is in the Uuion for a transient 
purpose his children born within it have his nationality, and 
probably without being allowetl an option in favour of that of 
the United States, And these eoiu'lusii)n.s appear to be in 
accordance with the practice of the United States executiTe 
department^ 

With tlie general view which tuts thus been given of the 
parts played in the modern world by the jic.s soli and the 
jus .mn^-uhih we must be content in a work like the present. 
The exceptions to one or the other principle which most states 
have made in tirder to meet practical exigencies, and which are 
especially liable to be varied bv new legislation, pi-esent so 
complicated a mass of material that those who desire to know 
how the case stands in a given countrv at a given moment must 
be referred to the special sources of information. We believe 
however that (Jernmny, Austria, Hungary, Norway, Denmark, 
Switzerland, Servia, Roumania, and Salvador maintain the jus 
Sffuffiiinh without <[UHlificatioii, claiming as theirs the children 
of their subjects wherever born, and allowing to birth on their 
soil no iiiHuence on the nationality of the children of foreign 
parents, and that there are few or no other states equally 
uncompromising in their attachment to either principle. 

' See 2 Mliartoii's })i</esl, ^ IH.*}. Tlie option inetitioiied in tiie text 
is faintly suggested in Mr Bayard's despatch of 24 July lasft, with the 
proviBo that tlie election, if sucii thei'e may be, " must be made un 
attaining majurity or shortly afterwardsj and must he signified by acts 
plainly expressive' of iiitentitiii, such as iinniediiite preparations to return 
to the elected country." But Mr Frtjliiigbuyseu, in his dcs|»ateh of 
15 .fsiriiiary IWW, says that "the ritizensbip of a person su bom [in the 
United States to a foreign father] is to be acquired in some legitimate 
manner through the operation of statute"; whieli points to naturalisation 
as the only remedy. Dr Taylor quotes uupulilisbed despatches of 
Mr Kvarts, 10 Feb. 1H«0, and 12 Nov. 18B0, to the effect that "a person 
born here, although he was immediately carried abroad by his parents, has 
the right to elect the iiatiouality of the United Stiites when he arrives at 
full age " : § 178. 
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Singh' or Double Nationitlity and Cotijiict of \aticnialit'u:t. 

Frotn what has been said it sutficiently appeai-s that the 
same person may be elaiined as its subject liy the country in 
which he was bom on the ground of the Jh,¥ xol'i and by that of 
which his father was a subject on the ground of the j'jm .sdugidnh^ 
that the laws of those countries may not have allowed hiu] 
options by the exercise of which he could ac(|uire the sfune 
nationality in the view of both, and that if such options were 
allowed him he may not have exercised them ; to which we may 
add that the options, if allowed and exercised, may not all by 
the laws which give them have a retroactive effect, curing the 
conflict as from the person's birth. To this already ample 
material for conflicts iw^tween states as to the nationality of 
given persons, we shall see that additions are made by the 
varying rules as to naturalisation and expatriation, and as to 
the connection between the nationality of wi%-es and children 
and that of their husbands or parents. The conflict may arise 
either in a court of law or for the consideration of the executive 
government, but there will be this dlH'erence between the cases, 
that a court of law i.s bomid by law while an executive has a 
certain discretion in the perfornmnce of its functions, whether 
granting or refusing protection t»r a passport, extending the 
prerogative of mercy to a convicted criminal, or any other. 
The law applied by a court will be that of its own country, 
subject to adinith'ng the effects of foreign laws in accoixlance 
with the principles on that subject, to which in this treatise we 
can only make the most necessary and brief allusions. If for 
instance a man, claimed as a national both by the United 
Kingdom and by another country, should contract in the latter 
a marriage permitted by its law to its subjects, an English court 
would have to accept him as a married man. But in appreciat- 
ing what he should do in British dominions an English court 
would regard only his British nationality, though the executive 
might be lenient'. It is into a conflict of this kind that every 

' A*"iic4»B Mncfhiiinlii was a Scotchman carried to France in liis early 
infaucy, and resiiled there till he came tivei' and took part iu the rebellion 
of 1745 under a Freiudi cumniiasiou, the two couutries being then at war. 
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case of double nationality resolves itself. Claims to the same 
person exist on the part of different states ; each of those claims 
asserts for him a single nationality, namely its own ; and each 
escapes the difficulty either by a pei-sonal concession or by 
recognising on principles of jurisprudence the effects which the 
other claim has produced. This is the measure of truth 
contained in the answer made in IS+S by M, Crc*niieux, the 
French minister of justice, to Lord Brougham, who asked for 
naturalisittion in France on tlic terms of not putting forward in 
that country his character of a British subject. La France, he 
said, vadmct pn,H dc partaffe, file n/uhnet pas quun citoyen 
Fraii^ah so'it en mime temps citoyen (Fun autre pays. Pour 
devenir Fran^ais il Jhut que vou-s vcm'te's d'etre Anglais. So far 
the minister correctly expressed the singleness of nationality 
which international law upholds in principle, and the unreserved 
accepttuice of that principle which is expected from every 
candidate for naturali.sation. But when he went on to say — 
tWH.* lie ponirz Hre Anglak en Jngieterre, Frani^ah tii France : 
n-os lolt .iy opponent et d faitt nicesmirement opter — his language 
must be taken with the qualification that, so long as states omit 
to arrange their claims to the nationality of persons in such 
manner that they can never conflict, it must remain to some 
exteut possible to be in fact British in England and French in 
France'. 

He was convicted of liigii treason but pardoued on conditions r 18 Slate 
Triah 8fi7- Tlie result moiiIiI Iiardly have hceii different had lie been 
formally naturalised in l''raiice, liai'ing rejcanl to the restriction for the 
case uf return to one's original country whicli we shall see accompanies 
nataralisation. 

1 Double allegiance was familiar as a fact under the feudal .system, 
since a man might hold fiefe under two or more sovereigns, or hold a fief 
under one sovereign and have been born in the doniinious of another^ but 
tlieoreticaliy each sovereign held his own claim as high as if no other 
e-xisted. So too wlien the Danish minister of foreign affairs wrote to the 
British representative at Copenhagen, 28 Way 18(i9, with reference to a 
British subject who had taken the burgher's oath in a town of Zealand — 
notre irgidatiou ne n'oppoicf pun h re que la coe.rijttcnce de deux iiationalMa 
pttifiw ftri; ttdmixH dmtK In pfmonne du mtnif indiridn, neulfinetii en principe 
sn <iunlite d'^tranger ne doif porter uiieuiie ntte.hUe a l' nefmnplittimnent de» 
devoirt imxqueh U e«t astreint eomme sujet liaiioix — he seems to us to have 
referred only to the same discrepancy between principle and fact. 
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In the actual condition of things it would seem that inter- 
national trouble can only Iw avoided by an understanding of 
wliich there is a close approximation to a general acceptance, 
namely that, in cases not provided for by treaty, no state shall 
extend its protection to its nationals i-esiding in the territory of 
another state which claims them as its own nationals by any 
title known in the civilised world, whether J/<* mli,jtis sattgmrm 
or naturalisation. And the statement might well be extended 
to the ciwc of a person's being transiently present in tlie territory 
of a state which claims him, were it not that transient presence 
may in some instances be capable of an explanation that would 
justify some intercession, though even then rather as a plea 
addressed to a friendly power than as questioning the right of a 
state to apply its own laws on its own territory. Where the 
conflict is that between the two first mentioned titles, the claim 
to protect is usually made from the side of the j?« .tmt^ihiis, 
and foj'lx-aratK-e may the more reasonably Ik- expected from that 
side inasmuch as the Jh,* Mdi is the older principle, if not in the 
history of the world, at least in the modem relations out of 
which international law has arisen. We have seen that BVance 
and Spain have practically conceded the point to the South 
American republics, and so does Great Britain in the case of 
persons falling within her laws which confer the British character 
on the first two generations of persons born abroad of British 
male descent'. Wbere the conflict arises from the return of a 

'ITierefore, with all deference to the great aiitliority of M. Cogordan, we 
uauuot agree with the remark by which he follows tlie above ijiiotation, 
made by him from the Aji}iewlix In the li/'porl of ihi'. R4>ytd Coniiuimnon on 
Nuturnlimtimt awf AUegiauix, 18(ji), p. Wi — utie doetrinr. absoltimeiit d'fffvrente 
a pretmlu m France {Fm NudnnulU^, p. 14). France can no more escape 
from the fact than any other cnuntry, and the difference between the 
Daniiih statesmairs doctrine and that of iVl, (Vemieiix appears to us to be 
one of words niily. In the cane of a federal union (see above, p. 3o}, a 
subject may uwc allegiance at the same time to the union and to one of 
the federated states, and this lias been presented as a 4;ase of double 
nationality. It is however not such in the sense in which we use the 
term, hut a case of divided duties, aU the duties of a subject being owed to 
one or other of the Kiiperiors according to the details of the tie between 
then), but uoue to botlu 

' As to France and .Spain, see above, p. 21!). As to Great Britain, see 
the despatches of Lord Clarendon, 24 Dec. 1857, and of Lord Malmesbury, 




naturalised person to his original country which has not con- 
sented to his expatriation, that is to his loss of its nationality, 
the power wliich ha>i naturalised him is pointed out as the one 
to show forbearance by tlie fact that it has made the conflict 
possible by its own act. It is accoi-dingly a constant part of 
international practice in Europe not to grant protection in such 
a case, althougli it would be gj-aiited to the same person while 
in third countries'; and some states even refuse the natural istition 
without proof that the applicant's former state consents to his 
expatriation, In the United States the matter is presented in 
a somewhat different a.spect, partly by their assertion of ex- 
patriation as a universal right, and partly by the frequency, 
proportioned to the vast number of iinmigrants whom they 
receive, of transient returns of such initnigrants to their former 
homes for purposes of business or of faniiiy, and of their being 
there called on to perforin military service. The doctrine which 
ultimately governed the conduct of the Unitetl States executive 
wa.s that such pei'sons wei-e to be protected against the exaction 
of what at the time of emigration was merely a future liability 
to serve; that to lose protection the emigrant itmst have done 
that for which he might have been tried and punished at the 
moment of his departure. And this has been practically 
accepted by France, while in (Termany tiie matter is regulated 
by the treaty of 22 Feb. 1868 concluded by the United States 
witli the North German Confederation, by which naturalisation 
combined with five years"' residence in either is fully re-cognised 
by tlie other, subject, in case of the emigraufs return to his old 
countiy, to his punishment for offiences connnitted before his 
emigration if prescription does not prevent; and subject to 
provisions that his fixing his domicile in the old country shall 
be deemed a renunciation of his naturalisation in the new, and 
that his li\'ing in the old country for ntore than two years may 

13 March IBflK, to Lord C'nwley : Report of tlw, Nutura/inrition dommittgimt, 
Apprtidix, p. <i7, and Cnckbuni's S'litionnlily, p. 1(K>. The former despatch 
adds justly that the perstujs hi «|ut"stioii would not be British subjects 
within the true rneaniiig of a treaty concluded with their orig'iiial state. 

' llie reasotiing' in the de.Mpati:lies tiuoted in the last note covers the 
vsis,^ of British nationality conferred l>y naturalisation as well aa that of its 
being' conferred by statute. 
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be (Iceiiied to imply the absence of an intention to return to the 
new. Between the United States and Greal; Britain, which have 
not to consider the liabihty to niilibiry service, the matter 
is regulated by the convention of 13 May 1870, by wliich 
naturalisation in cither is to he valid in all respects and for all 
purposes inniiediately on its completion, but if the emigrant 
shall renew his residence in his old country he may Ije readmitted 
to his old nationality on his application and on such conditions 
as the readmitting government may impose, and shall not be 
further claimed by the other govjumnient. The Naturalisation 
Act IHTO contaijis the provi^ons of British law necessary for 
giving effect to the couveHfion. -, J 



Naturm 



„rpatr'tation. 



Much of what had to be said about naturalisation ha.s been 
now said, and with reason, Ix^cause it is impossible to make the 
pi-ecise meaning of naturalisation clear without first, on the one 
hand, dispelling the notion that in principle and in the eye of 
the law of each state nationalitv can be any thing else than 
single, and on the other hand showing that, until all states adopt 
uniform rules for nationality, they cannot in practice extend 
equal protection to all whom their respective laws claim as 
nationals. Tins having been done, we may say that naturalisa- 
tion is confeiring the nationality of a state on an alien, the 
protection which he is thenceforward to receive from liis new 
country outside its limits being tliat which in its practice is 
given in cases of the conHict of nationalities, and his rights 
within his new c-ountjy l>eing subject to any restrictive legislation 
existing in it. Examples of such restnctions are that of the 
pre.sidency of the United States to natural-born citizens, and 
ttiose in the Biitish act of parliament of 1844', under which 
a naturalised person coulrl not be a member of the privy council 
or of either house of parliament, and was also subject to any 
other restriction which the secretary of state might think fit 
to impose by his certificate of naturalisation. The power so 
conferred on the executive came to be exercised by excepting in 
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the certificate ** any rights and capacities of a natiiraJ-born 
British subject out of and beyond the dominions of the British 
crowuj" and this in a Foreign Office circuliU" of 8 January 1851 
was declared to be done in consequence of naturalised persona 
having " put forward claims to receive from Her Majesty's ' 
diplomatic and consular agents abroad the same degree ofJ 
protection, to which the natural-born subjects of H.M. are 
entitled."^ Had the general doctrine then attained the same 
degree of development as now, the remedy would pi-obably have 
been confined to the refusal of protection in the original 
countries of the pei-sons concerned, but that the executive's 
discretion was all that it was intended to deal with, and not the 
legal character of the naturalised person as a British subject, 
results as well from the motive recited as from the fact that, 
from 185i, .such rights fis might "be confeired by the grant of 
a passport to enable him to travel in foreign parts ^ were! 
excepted ft-um the refusal in the {■crtificate'. When by the 
grant of a pas^sport a person was acknowledged as a British 
subject, it could not be from a want of that character but as 
a measure of caution that he failed to get further protection. 
The place of these provisions is now^ taken by the Naturalisation 
Act 1870, s. 7, which begins (1)' by authorising the issue ol 
a certificate of naturalisation to an alien who " within such 
limited time before making the application.., as may be allowed 
by one of H.M/s principal secretaries of state, either by general 
order or on any special occasion, has resided in the Ignited 
Kingdom for a term of not less than live years, or has been in 
the service of the crown for a term of not less than five years, 
and intends when natm-alised either to reside in the United 
Kingdom or to serve under the crown*"; but the secretary of j 
state may refuse the application without assigning any reasons. 
Then (9) it is provided that "an alien to whom a certificate of 
naturalisation is granted shall in the United Kiugdoin be entitled 
to all political and other rights, powers and privileges, and be 

' See t^Ofkliurii, Natiuhalily, pp. 11.5, 11(>. 'Die very learned author 
does not take quite the view here udopted, or at least expresses it 
differently, not drawing a distinction between the legal character of a 
Bubject and his rijrht to protection abroad. 

'^ Thfi numbers here given to the parts of the sectioik are our own. 
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subject to all obligations, to which a natural-born British 
subject is entitlerl or subject in the United Kingdom'' — words 
which remove the former political disabilities and put the 
naturalised person on a par with a natural -born subject, who, in 
whatever way the executive may behave to him, certainly has 
from British law no rights, powers, privileges or obligations out 
of the United Kingdom. Lastly (3) the section says : " with 
this qualification, that he shall not, when within the limits of 
the foreign state of which he was a subject previously to 
obtaining his certificate of naturalisation, be deemed to be 
a British subject, unless he has ceased to be a subject of that 
state in pursuance of the laws thereof, or in pursuance of a treaty 
to that effect.'' This, which it will he obseiTed is not a de- 
struction but a (jualification of the character given by what 
precedes, limits the right of the naturalised pei"soii to protection 
abroad, whether by the British executive or by the British courts 
where they can give it on the ground of nationality, exactly as 
it is limited by the general understanding which we have .seen 
growing up about the duties of states in the ca.se of a conflict of 
nationalities. In our judgment therefore naturalisation under 
the act of 1870 is full, and British law does not deviate from 
the accepted view that nationality is .single in principle, but 
the principle is tempered in practice by forbearance, extended 
willingly or stipulated by treaty, in the case of conflicting claims 
by states to the subjection of an individual. 

The (question whether we are right in that view becomes 
important when the person naturalised iji the United Kingdom 
comes from a country whicli, as France', pronounces the ex- 
patriation of its subjects who cause them.selves to be naturalised 
abroad. If we are right, the subject of such a state should lose 
his original nationality by naturalisation in the United Kingdom, 
and British authorities should be able to treat him as British 
even when he may have returned to his original country. But 
in 1888 Mr Justice Kay decline<I to appoint a guaiflian to an 
infant of the name of Bourgoise who.se nationality depended on 
that of a father oi-iginally French, who had I'eturned to France 
after naturalisation in England. He was informefl by the 
alfidavit of a French lawyer that a certificate under the 

• Code Civil, art. 17. 
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Smtajakhmtiaa Act 1970^ qaaHtied a» it » In* die dmose we have 
namhend (S}. vaald not be reeanied in Fnnce as a loll na- 
tnralnaticn, and voald tfaerefote not came tike la» of Fieneb 
nationalitT. Hkovnophuon v«»in&T«iraf that interpfetation 
«^ the act. bat on appeal. Ixmb Jostices Cotton. LinDer and 
Boven aroided giving an opinion on the point. It seenK to as 
that the inteqsvetation in qoestion faa$ meiclT been provoked fay 
the &ct that the section, as mi^t be expected fiotn an Fj ^KA 
draft, detaik the consequences of uatm alkation in dil^amt 
circan»tancet, instead of contenting itself with granting natoia- 
Iciation in broad tenns and leaving the executive and the courts 
of law to deal as ther can with the difficulties arxsii^ in tfadr 
respective spheres^ 

Natoraliuition effected in the British nJonies <h- dependencies 
presents a qoestion similar to that wiiicfa has jost been discussed 

' See above, pu 232, note 1, die opinian of M. Copwdan, araneoas as 
we think, tbat a Danish gtateanan, expieame himsdf with «»»»n»»- eaotimi, 
wa* ndiealljr of^toeed to the singlmfBe of uatioualitT in ftinapliK. There 
are articles oo tiie Bomrytue ease, whirh is r^ortcd both bdow and on 
appeal 41 Ch. D. SIO, in the Lar Qmmrterhf Retiew, r. 4, p. 2aS(BteviaT); 
V. 5, p. 4dB (Dieey) : and v. 6, p. .?79 Mcllwiaith;. Hr Baidarand Mr 
Mellwraith a<rree with the view taken by as of die tMett of the Natorali- 
■ation Act 1870 on M. Boarpoise's nationalitjr. Hr Dicer seems to kaa 
to the oppoerte view, but his principal eontentioa is that IL Booi^^ise's 
nationality was immaterial to that of the children to whom the question 
of appoiritin^r a guardian aroee ; " in dmrt, that the sod of a naturalised 
British sabject is, when bom abroad, at iHrth an alioi " — a point on which 
I»rd Justice Bowen expressed a doubt in discussing the appeal. It has 
certainly been made clear by Lte Geer v. ^oar, 22 Ch. D. 2-^ that the act 
of parliament which extends British nationality by the^iw «aii^tjw« to the 
second generation bom abroad by male descent does not enable the last 
of those ^generations to transmit British nationality, which would be 
equivalent to giiin^ an indefinite extension to the jot tanguimi*. But 
the Vaturalisation Act 1870 is not in pari materia. As the naturalised 
person does not come in through any statutory adoption of Jiu sanguinis 
or of any other rule, the question whether a rule has been adc^rted to a 
limited or an indefinite extent does not arise in his case. The object of 
naturalisation is to place an alien in the general position of a Britidi 
sobject, and his after-bom children must consequently be in the general 
position of the children of British subjects, and able to transmit their 
•ationality as such subjects generally can. Surely the interpretation even 
^the same words in different acts of parliament must be guided by the 

•ctsof the acts. 



with regard to naturalisation effected in Great Britain or Ireland, 
By the Naturalisation Act 1870, s, Ifi, the legislature of any 
British possession may make laws "for imparting to any person 
the privileges or any of the privileges of natuialisation, to be 
enjoyed by sueh pei-son within tlie limits of such possession." 
The French court of cassation, by a judgment of 14 Febiuary 
1890, has held that laws made under this authority do not grant 
a complete naturalisation, and that therefore French nationality 
is not lost by accepting such naturalisation as they grant. But 
here again our opinion is that the British parhament cannot be 
held to have contcmjdated doulile nationality iu principle, not- 
withstanding that overlapping effects may be produceil by the 
conflict of states in conferring nationalities single in principle; 
that therefore complete British nationality is given by colonial 
iiatintilisation, the seemingly restrictive woi-ds in the act of 1870 
being merely intende<l to prevent one possession from interfering 
witli the internal law of another. The naturali.sed person, 
though no longer an alien, will continue to Ik subject to any 
disabilities, such as tliat to hold land, which the laws of another 
possession may have attached to him while he was an alien. It 
is in accordance with this view that the Foreign Office grants 
passports to persons having colonial naturalisation, and protects 
them evervvvhere except in their old country, and that the 
Merchant Shipping Act 1894, s. 1, allows persons naturalised 
in British po.ssessions who have taken the oath of allegianc-e 
to become owners of Bntish ships. Also, although persons 
naturalised under colonial laws are not expressly mentioned in 
any of the ordei-s in council which regulate the exercise of 
British jurisdiction in foreign states, the Morocco order and 
that for the Pei-sian Cotust and Islands, both of 1889, apply 
without limitation to British .subjects "by birth or naturali- 
satioti." 

It may here be noticed that the king of England was always 
and is still able to make a person a subject without the aid 
of {)Hrlianient, by iettei-s of denization, but these have fallen 
into almost complete disuse. Their effect was to give the national 
chamcter from the date of the letters, not from that of bb'th as 
naturalisation docs, a difference which was important so long 
as aliens could not take or hold English land, its consequence 
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being that a denizen, the defect of what was called heritable 
blood not being fiire<l in him, eoukl not inherit land, nor could 
his iw-sue born Iwfore his denization inherit it fioin him. And 
a denizen is still under certain incapacities by the st. 12 and 13 j 
W. 3, r. 2, s. 3, passed from jealousy of the Dutch friends whom I 
William introducetl. > 

The doctrine of perpetual allegiance, expressed by the maxim I 
lu'vio jKitcd exiierf patrhim — no one can divest himself of his | 
nationality by his own act — once generally prevailed. It is \ 
now a^ generally discarded, and a right of expatriation adniitted, ^| 
Many countries, as we have had occasion to notice in the case of ^^ 
France, disclaim their subjects who accept naturalisation abroad, j 
while others permit expatriation without troubling thejn.selves'^B 
to enquire whether another nationality has been obtaiuwl, as^^ 
Germany, which withdraws her own nationality from those who 
have been absent ten years from her territory without inscribing 
themselves at one of her consulates. Great Britain, by s, fj of 
the Naturfdisatioii Act 1H70, makes the loss of its nationality 
the consequence of voluntarily becoming naturalised in a foreign 
state while in that state, but this, by s. 15, will not discharge 
from any liability in respect of any act done Ijefore such loss. , 
And in most countries there are exceptions or reservations bjr^| 
which expatriation is either refused to those who have not^* 
performed their military obligations or is attended with penal 
consequences to them. ^| 

To the modes of legal expatriation must Iw added the^* 
practical expatriation which may arise from the ju-tion of the 
executive. Thus if a person, entitled by the respective laws of 
Great Britain and of some other country to the nationality of j« 
each, proves by his conduct that he choo.ses the latter as his^ 
sbite, and that state by its conduct accepts him as his subject, 
he may be treated by British authorities as an alien for the 
purposes of international law'. 

' Itrumraond'n Cane, XQ'M, ou the award of tlie commissioners for-' 
Iiqiiidiitiii{y^ the claims nf British subjects in F'raiice ; 2 Knapp 2i)o. .See 
the Vmintexx de Conwiir/x Ciixe, on tlie same award, 2 Kiiapp ,164, as to the 
circumslaucps in which protection maybe given to one not rtrictly a British 
subject. 



Natwuaiiti/ and Naiurolhat'mn in Imlia. 

We have referred to India as presenting an anomalous case 
in the classification of stateSj the teiritory in which Great 
Britain exercises power, or tier empire in the looser sense of the 
word, being more extensive than that which is under her direct 
dominion'. It might be expected that this anomaly should be 
reproduced in the matter of nationality, and we find in fact 
that the subjects of " the several princes and states of India in 
alliance witii His Majesty " stand in their relations to the 
British crown on tiitferent planes for different purposes. Fii-st, 
they do not enjoy the general rights of British subjects, and 
they are not included under the term "subjects'" when used 
without express interjn'ctation in a British act of parliament or 
in a law of British India. They can even be naturali.scd under 
the British Indian Naturalisation Act, no. 30 of 1852. Never- 
the]es.s, loyalty to the British sovereign i.s recpiired from them as 
fully as fron> those to whom the name of subject is given. The 
Gaekwar of Baroda was tried for an attempt to jioison the 
British representative at his court, under a protlaniation of 
13 January 1875 in which it was .said: "whereas to instigate 
such an attempt, would be a high crime against H.M. the Queen, 
and a breach of the condition of Joyalty to the crown under 
which Mulhar Bao Gaekwar is recogirised lus ndcr of the Baroda 
state." And that this doctrine is not applied only to the rulers 
appears from the case of the Manipin-ees who were tried and 
puni.shed in 1891 for breach of the conditions of loyalty. One 
of them had indeed usurped the throne but had not been 
recogni.setl on it bv the Itidian government, and that govern- 
ment officially enjoined "the subjects of the Manipur state to 
take warning by the puni-shments inflicted on the jiei-sons guilty 
of relK;ll(«)n and murder.'' Nor is the government backward in 
furnishing the protection which, subject to the necessary discretion 
of the e.xecntive, is the con'elative to the duties of subjects, and 
which is hei-e all the more due in that Great Britain jealously 
excludes all foreign intervention on behalf of these persons. 
The st. 39 and 40 Vict., c. 46, declared the subjects of the native 

' Alwve, p. 41, 



Indian princes and states, when on the high seas or residing or 
being in anv part of Asia or Africa which the sovereign might 
specify by order in council, to be entitled to the protection of 
the Uritish government. And by the Foreign Jurisdiction Act 
1890, s. 15, when the orders in council relating to the exercise 
of British jurisdiction abroad extend "to persoiis enjoying 
H.M.'s pi-otection, that expi-ession shall include all subjects of 
the several princes and states in India'." Further, in the treaty 
of 1873 with the sultan of Muskat it was agreeti that in idl 
treaties between him and Great Britain the word.s " British 
subjects" should include subjects of native Indian states, which 
can scsircely be regarded as any thing less than a rcprestmtation 
to the sultan that those to be so qualified are really British 
subjects. 

We have then to ask ourselves which of the two planes, on 
which stand the relations of the peoples of the native Indian 
states t(» the British crown, has the best claim to be identified 
with the nationality of international law ; and we can scai-cely 
doubt that the answer must be in favour of the lower and wider 
plane, on which stand all the relations external to the British 
empire in its looser sense which those peoples can have. Outside 
interference with the British empire in its looser sense being 
excluded, all those vv'ithin the demarcation so established must 
for outside powers be its subjects and nationals, and the question 
whether internally they are allowed the name and rights of 
subjects belongs to the same category as the tpiestion whether 
the Filippinos are allowed the name and rights of citizens of the 
United States. The exclusion of international law from the 
relations between the king-emperor of India an<l the native 
states under his suzerainty, which we have seen to be the 
imperial principle", requires the frank adoption of international 
law up to the point at which the empire, including those states, 



' The protection of iwrsiiuH not British subjects is conteniplatetl by tlie 
Ottoman orrl^T of 1879, and by tlie Morot-co, Persia, I'ersiaii (.'oast and 
Islands, atid Slam orders, all of 18HH. llie Iiifliaiis spoken of in tbe text 
would I'orne in under thene orders, tliaugh they also apply 'o forci^iers to 
whom protection is exteiideil under the practice the exiateuce of which ii] 
the East is meutioiied ahovCj p. 199. 

^ Above, p. 42. 
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is marked off as one of its units. It follows that the natural- 
isation ill so-called IJritisih India of an individual belonging to 
one of those native states is an act without any international 
sigiiifitance. It merely raises him to a higher plane of rights 
within the empire, substituting a direct subjection to the king- 
emperor for an indirect one through a feudatory. But if a 
European or American, or any other true alien, should be 
natiualised under the Indian law, the same question would aiise 
as to the effect of such an act which we have discussed with 
reference to the effect of naturalisation under Britisli colonial 
laws, and would have to receive the same answer'. 

Native Races in Colonial Protectorates. 

There is an obvious analogy between the position of the 
natives in a British colonial protectorate and tliat of the subjects 
of an Indian feudatory state, there being in each case the 
exclusion of outside interference combined with a moi-e or less 
futile attempt to represent the area concerned as not being 
British territory. The two cases are practically dealt witfi in 
the same way. The Ottoman oixier in council of I8H9 extends 
British protection to natives of any protectorate of His Majesty, 
and it is only for reasons of convenience that the Soiiialiland 
order 1S99 and the Zanzibar order 1897 limit such protection to 
natives of British protectorates " beyond Africa and Arabia" in 
the former instance, and " beyond the dominions of the sultan of 
Zanzibar" in the latter. 



Natiouality of Wh'es and Minor Childnm. 

The Naturalisation Act 1870, s. 10, provides that "a married 
woman shall be deemed to be a subject of the state of which her 
husband is for the time being a subject." This rule, though by 
no means of great antiquity, is now all but universjdiy in force 
for the case of marriage between persons of different nationalities, 
perhaps the only exceptions being those of .some American states 
in whicli the womau does not lose her original nationality by 

' Tlii-s is also Hall';* view : Foreign Jari«dictioti of the Briti-ith Crown, 
§21. 




marrying a foreigner'. For the case of a man already married 
being naturaiised without his wife l>eiiig also expressly natural- 
ised there is no such agreement, but two systems are met with, 
each of which deals with the minor children on the same principle 
as with the wife, though with varieties of detail in different 
countries. The most widely prevalent of these has for its ohjcct 
to secure the unity of the family. Thus by the law of Great 
Britain not only does the riatumlisatiou there of a husband confer 
British nationality tm his wife, but that of a father, or of a 
mother being a widow, confei-s it on every child of such father 
or mothff who during infancy has become resident with the 
parent in any part of the L'^nited Kingdom ; and where a father, 
or a mother being a widow, loses British nationality, whether 
by the exercise of an option, by being naturalised abroad, or by 
marriage, the loss extends to every child of such father or 
mother who during infancy has become resident in his or hei* 
new country and is accepted by it as its subject". And natural- 
isation in Germany extends, in the absence of contrary expression, 
to the wife and the minor children .still under t\\e patria potentoji, 
and expatriation bv ten vears'' residence abroad extends to the 
wife and the minor children under the patrut poicdas^ if abroad 
with the husband or father^ 

The other .system has for its principle that nationality 
cannot be change<l witliout the express or implied consent of 
the party. Marriage with an alien is deemed to imply the 
wife's adoption of her husband's country, but .since the natural- 
isation of the husband or parent involves no act of the wife or 
children from which their consent could be implied, they should 
in strictness neither acquire nor lose their nationality by reason 
of it. But in France, the <mly European country of the first 

' Mr Bassett Moore, in a. note in Dicey's Conflict of Imwh, p. 204, 
quotes f'ffjuiynnt v. Detruit, It! Fed. Rep. 211, for, and ConiHu v. Pnrkeriton, 
5(( Peri. Rep. .ii)<ij against, a wainaii's loss of Uuited States nationality by 
marrying an alien. C'ogordan qiutte-s Haiti (p. 202) as having enacted in 
10(!0 that its nationality is not lost by marriage, and Venezuela and Brazil 
(pp. i'.V^, 237, 444) a* permitting an alien who has married a woman of the 
resjHjctive state to claim its citizenship. 

» Naturalisation Act 1870, s. 10. 

* Law of the Nortli (Jcniian Confederation of 1 June 1870, applied to 
the empire by the oniinance of U January 1873, sees. 11, 21. 
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magnitude in which this system exists, French nationality now 
accretes to the minor children of a father or surviving mother 
who is naturalised, subject to their option of declining it within 
a year from their majority*. In the United States the executive 
has acted in an analogous manner. A German naturalised 
there returned to Germany, thereby again becoming a German 
under the treaty of 1868, and taking with him a minor son bom 
in the States after his naturalisation and therefore a natural-bom 
citizen. The executive declined to interfere for his son's pro- 
tection against the claim for the performance of military duty, 
made on him at the age of twenty, but the opinion given to it 
by the attorney-general was that, when of age, he would have 
the option of returning to the States and taking up the nation- 
ality of his birth which he had not lost'. 

' Art. 12 of the Code Civil, as modified by the law of 26 June 1889. 
* 2 Wharton's Digest, § 184 ; Moore in Dicey's Conflict of Laws, p. 206. 
See above, p. 224, for the treaty. 
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General vonnideratio}Ui : Private Internatiojial Law. 

Afxeii considering a sovereign or independent state in 
relation to its territory and the ships which carry its flag, we 
have considerwl it broadly in rehition to itn subjects. But 
many probleiii.s wliich arise out of" these two sets of relations 
await our consideration, and are delicate. What is tlie normal 
protection which a state is allowtfl to extend to its subjects in 
foreign countries .^ WMien ii .subject is abroad, may there not 
be a conflict between the authorities under which he stands in 
respect of his local situation and his personal allegiance .'' If 
the claim of either were strained to the full extent which the 
ci'ude notion of sovereignty, territorial or personal, would bear, 
it would cover the whole ground and leave no field for the other. 
The local aiithority might apply a unifunn law and jurisdiction 
to all pei-sons within its territory, whether subjects or aliens, 
and to all things within its temtory, whether belonging to 
subjects or to aliens: the personal authority might insist that 
its subjects should everjwhere be independent of any law or 
jurisdiction but its own. Of coui-se no state dreams of pm-suing 
so extravagant a coui'se in either direction, but are there any 
rules by which less extravagant conflicts may be avoided, or 
settled if they arise ? And the question affects not only the 
freedom of action which a .subject of one state may have in the 
territory of another, but also the legal appreciation of the 
consequences of such action as he may l>e free to take. It is not 
only whether what he desires to do is forbidden — which it may be 



either as a crime or as being against public policv, for example, 
to mniTV within certain degi-ees of consanguinitv — but also what 
will be the legal con.sec[uenceH of tlinise acts of civil life which are 
not forbidden but of which the consetjuences differ in different 
systems of law. Nor is the conHict between local and personal 
authorities the only one conceivable. Since ships, whicli are 
wjtlntr the physical lirnits of .sovereignty, can penetrate the terri- 
torial watere of foreign stjxtcs, what takes place on boai'd thciu 
may lead to a conflict between two authorities both local in 
their nature. 

So long iis we know no more of international sovereignty 
tlian that it is equivalent to independence, it will be vain to try, 
often as the attempt lias been made, to deduce the answei-s 
to these tjuestions from sovereignty itself: it is precisely in re- 
ctjuciling the independence of different authorities, in the 
ciifumstances in which the territories, ships and pei-soiis subject 
to them may be placed, that tiie diiticulties arise. If there were 
an accepted definition of international sovereignty which did not 
merely negative dependence but told us positively what a 
sovereign state might do, we should have wliat we want. But 
it would be idle to expect such an accepted definition in a 
system like that of inteniational law, which is not the work of 
any legislator, but has arisen by the gnulual clearing up of a 
confusion which specially affected the limits of authority. In 
Germany aTid Italy the resuscitated phantom of the Roman 
ipii-e overshadowed all other authorities without extinguishing 
£m. Tu France and under continental feudalism generally, 
ft hierarchy of graduated authorities obsciu'ed the royal power. 
So far from sovereignty Ix'ing the key to the solution of tlie 
questions indicated, it is only by putting together the solutions 
which they shall have severally received that it will become 
po.ssible to form the complete picture or deHiiition of inter- 
national sovereignty. 

In fact we have to travel outside tlie life of states for no 
small part of the materials f'roni which this portion of inter- 
national law has been framed. The life of individuals, in the 
relations of family and business which they form with one 
another, and in tlie relations which arise Iwtween them and 
constituted authorities whether in the ordinary course of 



administration or from crime, expaiids beyond the boundaries 
of the states to which they belong, and forees the life of states 
to tfike cognisancL' of it. And for our purpose the life of 
individuals is the older of the two. Preliistorical research 
indeed makes it probable tliat the really oldest units of social 
existence were family or other groups, on the one hand effacing 
the natural individual and on the other standing apart from one 
another like little states, but that primeval condition left few 
traces in the developed form of Ilomaii law. Li that system, 
in which only one state was contemplated, individual life was 
brought under legal ideas and rules, administered by courts 
which had to do justice in all the circumstances to which human 
activity might extend, and which have not the less continued to 
exercise that function because international sovereignty has 
arisen as a later product by their side, and the incidents with 
which they have been called on to deal have occurrerl under 
different sovereignties. Thus international law has had to 
recognise the jurisdiction of courts which are not international, 
as at least imder cci'faiiii conditions an authority in matters 
concerning indivi<luals, even although the circumstances of the 
contest may be such that if history had beeu different it might 
have had to be settled by the direct action of states. 

'Vhv first of thp conditions, which are indispensable in order 
that the sovereignty of a foreign state may surrender its right 
to interfere, i s that the intRnitT jmpp nnrl JntfBri^^Y "*" *^" /'riiii-fa 
.whose iurisdiction is to be trusted shall be above su spicion. 
This condition is fulfilled in the case of those states which 
possess European civilisation, indeed its fulfilment is presumed 
in reckoning a state as belonging to the fiill communion of 
international law : not to share European ideas would not be a 
more fatal bar to that communion than a want of probity in 
carrying out those ideas, and the expedient of consular juris- 
diction in foreign territory would have to be resorted to'. 

Next, the territorial courts to which so much faith and 
authority is given must confine themselves within the generally 
accepted ru les of jurisdiction, which, though not originally based 
on any principles of public international law, have been adopted 



See above, p. 40. 
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by that law through their continued acceptance since those 
principles have been developed. Thus art. 14 of the Code 
Napoleon enacts that a foreigner, even not re.sidiiig in France, 
may he sued in the French courts for the exet^ution of obligations 
conti-acted by him in foreign countries towards Fitnchnien. 
Thi.s violates the generally accepted rule that in the aljsence 
of special circumstances a man cannot l>e called on to defend 
himself fjefore a jurisdiction to which he is not personally subject : 
the plaintiff" is the challenger and must seek his adversary. 
Consctjuently a French judgment given under art, 14 is not 
binding on the defendant's state ; it is not within the conditions 
un<ler which that state has entrusted the protection of its 
subjects to foreign coui't-s of justice. And although such a 
judgment would not lie considered to present a case important 
enough for direct intervention, its exorbitant character is niarked 
by refusing to enforce it against the defendant or his property 
as foreign judgments are usually enforced. 

The illustration just given may be taken as a type of private 
int; "national law, or, as it is also called, international private 
law or the confliet of laws. This is that branch of law adminis- 
tered by national courts — and tlierefore a In-anch of national law, 
since such courts have no other authority than that of the 
national sovereign — which deals with ca-ses including a foreign 
element, whether of persons — and whether these are foreign by 
ix-sidence or domicile or by nationality — of things, or of occur- 
rences. It is as impo.ssible as unnecessary to enter on it here at 
length, as well because it requires a \'olume to itself — an<l that 
a highly technical volume, as evei'ything concerning the law 
administered by national courts must be — as because it is so 
separate from the rest of inteniational law both in its methods 
and in its origin. One characteristic of it must however be 
pointed out. The decision of a case involving a foreign element 
as often turns on the question what national law shall be applied 
to it as on the question what is the proper national jurisdiction to 
entertain it, and from this fact comes the name "conflict ot 
laws" which we have nientionetl. For instance, shall an English 
court apply French or English law to the marriage of a French 
minor in FjUglaiid, or to a contract made in France Ix'tween 
parties of undoubted persoiml competence f The pvoteetioiT 
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due to a foreigner may rlepend on the right answer Ijeing given 
to such a (|iifHtiim of law as well as on its being given to a 
ijuestion of jurisdiction, but the former kind of question is 
ii.sually hnore teehnical than the latter, and so much more 
difficult that there is much less agreement on it even among 
teclurienl persons. It is theivfore very natural that statesmen 
and diplomats should have little to say about it, and this leads 
us to an observation which holds not only in the conflict of laws 
but, since law is always highly technical, whenever a matter in 
which a state is interested, for itself or for its subjects, is 
before a court of justice. Let that court be one of which th e 
jurisdicti ona l competence is clear and the integrity un doubted, 
an international obiectiun is then seldom made to th e legal 
merits of its decisio n. 

We have spoken of the authority which in mattei-s con- 
cerning individuals international law recognises as belonging to 
courts whicli are not international. Does that authority extend 
to the civil rights of states, as those of property or contract.'' 
or is it coextejisive with the class of right concerned, whether 
claimed by a private person or by a state ? Thei-e is no reason in 
the nature of the ca,se why the latter should imt be the ride, and 
much reason why it should. A national court has better tiieaus 
of deciding the point raised than are possessed by diplomacy 
or even by an international arbitration : it is indicated as the 
proper authority to decide whether a civil right of property 
exists by the fact that, if it exists, it will have to be enjoyed 
under national protection : and a state may without indignity 
suljmit to a juris<liction wliich it deems suthciently enlightened 
and honest for its subject.s to submit to. There is no general 
agreement on the r|ucstion. In England the king may sue but 
caiuiot be sued in the ordinary course of justice : a claim against 
the crown is made by the extraordinary method of a petition of 
right. And a foreign state or sovereign cannot be made a 
defendant in an origimd suit on a personal claim', though it or 
he may sue, and will then he subject to all the proceedings in 
defence which could be taken against a private plaintifi". On the 
continent the opinions of jurists and the practice of the courts 
vary. 

' See below, p. 241 , note. 
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Tlie most remarkable inddeiit that has occurred of late years 
on the question is that between Greece anrl Ruuiania, of the 
succession to \'anghe!y Zappa, by birth a Greek of Ottoman 
natioiiaUty but wlio had obtained wliat is called the little 
naturalisation in Rumania. He bequeathed his immovable 
property to a public purpose in Greece, subject to a life interest 
which ended in 1891, whereupon the Greek government claimed 
to be put in possession of the inheritance in Rumania by the 
Greeit consulate there. At the same time the nephews of the 
testator claimed the possession in the national court of Ri-st 
instance at Bukharest, on the ground that only Rumanians 
were allowed by a law of 1879 to acquire immovables in 
country districts, and then the Rumanian government inter- 
vened in the same court to claim the succession as vacant. The 
Gi-eek government, by a note of ig May 1892, expi-essed " its 
sui-prise that the Rinnaniaii state pei-sisted in desiring to bring 
differences between stiites to tiie judgment of the national courts," 
and withdrew its representative from Bukharest, a step which 
led to a lotTg interruption of diplomatic intercoui"sc between the 
two states, each of which published opinions given in its favour 
by eminent international jurists. ITie faculty of law of the 
university of Berlin gave an opinion which is sjjecially worthy of 
mention. It was tiiat national courts are not competent as 
between states in matters of civil right arising out of inter- 
national treaties, but are so in matters arising from pure pri\'ate 
law, so far as regards the forum ret .sitw, the fontm hered'itatu 
and the farum prnrogatwm^. We differ from that opinion only 
in desiring that matters of civil right arising out of international 
treaties should not be excluded from the competence. The 
rights given by such treaties will in general Idc political, but 

' 26 KrvuH de I>. I. ft dp L. C. 4."18 ; find see other articlcH in the wime 
volume at pp. 95 and 1(W, and t. 2a, p. 178. The mention of the J'ui-um 
rei nitfF &(!. .^lums why we have qualififd our statement pf the iiti[io»isibility 
of suuiff a fiiri'iffii state or sovereign in Kti^lnud (above, p. -40), by saying 
"on a persuuiiJ trhiiin." NntuithstandiriK the (feuerality of the Ian^tia|re 
in wliic'li tiiat iinpnssibility is laid down iti the cases, it may he ninsidere*! 
certain that some means would lie found, in ease of need, to prevent the 
title to j>roperty m England heiiij; withdrawn from the ctvffiiisance of the 
Englisli eourt. We have dealt witli the suhjeet iu Westlake's Primte 
Jntenmtionat Law, 3rd edii, pp. 225 — 232. 
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where they are civil the parties cannot be supposed to have 
intended that then* enjoyiiient should be on a different footing 
from that of rights otherwise arising, except in eases which are 
sufficiently provided for by not giving against a state a forum 
ret or a fortivt rei gestcr. llie cautions wording in that respect 
would protect a state from being sued in a court of law for a , 
sum of money which it might have agreed by treaty to pay. 



Criminal J itrmlkiion : Ext r adit ion. 

Crime is conduct forbidden under threat of punishmen t. 
a.s distinguished fi'oni c<jnduct of which public disapproval is 
only shown by imposing legal disabilities on those who practise 
it, or by refusing to recognise it as the source of legal duties, 
as gambling, of which English law marks its disapproval by . 
refusing to recognise a legal obligation aj> i-esnlting from a^| 
gambling contract, though it is not criminal extx'pt in the^* 
special circumstances in which it is visited with [(unishnient. 
The motive of punishment may be the maintenance either of 
external order or of a standard of pei-sonal conduct, anil from 
these points of view criminal jurisdiction has relations with both 
territorial and personal sovereignty. The maintenance of ex- 
terna! oixler is the peculiai* province of a territorial power, 
consetjuently it has never been doubted that foreigners are 
subject to the criminal jurisdiction of the territorial courts for 
what they may do in the territory, or that the criminal law 
to be applied to them in respect of what they may so do is that 
of the territorial sovereign. A |K'rsonal sovereign on the other 
hand may claim to maintain a standard of personal conduct 
among his subjects, regardless whether the external order which 
their acts inav di.sturb is that of his oi" of any other country, 
and whether the country in which they may act looks on what 
they do as disturbing its public onler at all ; and for that 
purpose he may make his criminal legislation binding on his 
subjects in all parts of the world, pi'ovided that he does not 
attempt to enforce it in violation of another territorial sove- 
reigntv, but only against the persons or property of liis subjects 
when found within his own dominions. The l^iglish connuon 
law stood at one extreme in these respects : it punished nothing 
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not done in England, thus adopting fully the principle known 
as the tfrritoriality of crime. At the other extreme, as we have 
seen in speaking of the control over nationals abroad, there are 
states which divest their criminal law so far as regards their 
subjects of all territorial limit'. To carry the pei-sonal principle 
to that length is tt» adopt the view that ci'innnal law is primarily 
an intervention on behalf <)f morality. The system introduced 
in the United Kinj^om by acts of parliament is intermediate. 
That it does not wholly ignore the moral view i.s shown by the 
legislation against slavery and the sla\'e trade embracing the 
acts of British .subjects e^'erywhere, but the larger pai't of 
the ca.ses in which it avails ibielf of the pei-sonal element in 
sovereignty may be explained on narrower grounds. One of 
these is self-defence, as appears in the enactments applying to 
treason and misprision or concealment of treason committed 
abroiid bv British .subjects, to which may be added that applying 
to bigamy, since the bigamy of a subject, even if committed 
abroad, must tend to distiu-b the family relations of his own 
country. Another is the view that the frequency of inter- 
national intercoui-se has caused the public order of each country 
to become so general an interest that all countries ought to 
cooperate in maintaining it, and to this may l>e referred the 
statutory liability of a British subject for muixler or man- 
slaughter committed abroail. 

* The view last mentioned finds another expression in the 
extradition of criminals, whicii in practice is usually regulated 
by treaties and laws. The former ai*e needed in order to secui-e 
fair tr-catment to the persons ivhose extradition is claimed or 
granted, and, it may be added, in oi-der to secure a reciprocity 
between stJites which national pride commonly demands, al- 
though that condition is not called for either by justice to the 
pei"sons surrendered or by the real interest of the state into the 
territorj' of which they have found their way. But this general 
adoption of the treaty method does not imply that a state would 
be held free to make its territory a shelter for fugitives from 
justice, and thereby a nuisance to its neighbours. It may be 
allowed much ficedom in settling the terms of an extnulition 
treaty, for instance, what ciimes shall be considered as gi'ave 
. ' See above, p. 208, oti the present paragraph geuerally. . 



enough to be tntlu Jed in it ; but that it should consent to 
reasonable treaties, if its constitution prevents the surrender of | 
accused persons in reasonable rases without them, must under 
the necessities of modern intercourse rank as an international 
duty, corresponding^ to which other states have a real though 
inipei'fect right'. Further, unless the executive of a state has 
very large powci-s under the ionstitution", laws will be necessary 
to enable it to enter into extradition treaties, perhaps under 
specified conditions, or to sanction them after they have been 
concluded, antl to lay down tlie procedure necessary for carrying 
them into effect. Tlie British laws now i-egulating the subject 
are the extradition acts 1870 and 1873, st. 33 and 34- Vict., 
c. 52, and st. 37 Vict. c. 00. To these and to the special books 
on them, such as the excellent one by Sir E<lward Clarke,^ 
readei-s must be referred for the details a.s affecting this country. 
The more important of the points relating to extradition from a 
more general point of view can best be noticed in connection 
with the resolutions on the subject, commonly referred to as the 
Oxford resolutions, which were adoptetl by the Iivstitute of 
International Law at its Oxfoi'd meeting in 1880, Arts. 13 and ] 
14 however being remodelled at the Geneva meeting in 1892''. 

A demand for extradition does not necessarily come from 
the country in which the crime ha.s been committed. It may 
also be made by the state of which the accused is a subject, if 
the crime is one of those for which that state punishes its subjects 
when guilty of them abroad. In the one case the jurisdiction 
asserted by the demanding state is the forum delivti connnh.si, in 
the other the forum ret, which in crimiiml matters is the forum 

' As to imperfect riplits, see alMive, p. 1.93. 

^ hi 18ti4 the executive of the Uriiteil States surrendered Arg'uelJeti to 
Spain in tlie absence of a treaty and by its own authority ; '2. WTiartou's 
DigeM, § 208; \^1ifirtoii's Vonflwt of Lnwn, § tlilo, note. AiiA in 187fi Sjtain 
surrendered Tweed to the Ihiitcd States in the absence of treaty, a 
paragntjih in Mcuioriul Diplomntiqnn explainiiiff tliat tlie extraditiuii had 
been made to tlie tiuinicipality of Neiv \m\f. and not to the government of 
VVasliingioii, whicfi ahvays refusetl it (the preredent in Arf^uelles's case 
had not iieeu followed); Lawrence, Ctmimeidairf. sitr Wheutun, t. 4, p. 4<X). 
An extradition treaty between the United States and Spain was concluded 
in l(i77. 

^ Oxford, 5 Annuaire 127; Geneva, 12 Annuaire 182; the whole, 
Tahktm Gitteral, p. 104. 
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orig-'niis', or of nationality, not that of domicile ; and so it nmj 
happen that the extradition of the same person is demanded by 
two states. In that, ca.se art. 9 of Oxford declares that the 
preference ought to be given to the state on the territory of 
which the crime has been committed, a decision justified by the 
probability that the witnesses will be there and cannot be 
carried to another country without delay and expense, and by 
the comparative ease with which any supj)lementarv information 
that niav be desired can be procured there. To take down the 
testimony and transmit it would be regarded as a poor substitute 
in countries attached to oral examination before the judge, and 
jury if any. ^Vrt. 6 of Oxford lays it down in more general 
terms as desirable that ihc Jurmn dd'ui'i rommis.n should as far 
as possible be employed, a proposition which invites a .state to 
surrender its own subjects for trial in the country of the crime, 
and this has been done by Great JJritain^ But it is rarely or 
never done by other states, the practice of asserting criminal 
jurisdiction in respect of what is done by subjects abroad, 
at least in the graver cases which the treaties make the subject 
of extradition, having been so widely extended that the power 
to tiy is rarely lucking in the domestic law, and there being a 
strong feeling on the continent that, where that power is given 
by the domestic law, it is the right of the criminal to be tried 
by what are called his natural judges. Art. 7 of Oxford, biking 
note of this actual practice which exempts nationals from 
extradition, points out tliat at legist a nationality acquired after 
the commission of the fact for which extradition is demanded 
ought not to be respected''. Art. 8 declares that the juris- 



' See alxivc, [►. :il-'>, as t() the ftiruiii resulting' from oriffo. t)ii the 
continent thf jud^fes af the forupn liHffiniji are flescrilted as the natural judges 
of ail apviised pcrsciii. 

' Burley, thnuffh n British suhject, was surrendered by Canada to the 
United Stiites : 1 I'jijwr Ctnuidit Law JoiirTial,l^.ii., 20. And DcToiirville, 
a Frenchman natunilisi'd in Ei|o'l;ind, was surrendered by Enj|flainl to 
Austria in ISTfii notwithstanding- that by the Anglo-Austrian treaty of 
1873, 8. y, it Mos pro\'ided that the contracting parties should not be 
obliged to cnnrt'dt* tin' tixlradition of their own siilijei^tB: Aititiuil litfjixler, 
187^, p. 111. 

^ Vattel does not mention extradition to the natural judge; he not only 
says that grave offenders are generally aurrendered on the requisition of the 



dictional competence claiiiirtl by the demanciing state must not 
be in contradiction with the law of the country of refuge, but 
the discussion on it shows that contradiction was not intended 
to be inferred from silence, so that domestic legislation neither 
giving nor expressly condenining i]w Jormn ret should not be a 
bar to granting an extradition demanded on the ground of that 
forum'. Art. 10 completes the subject of jurisdiction in 
extradition by suggesting that if the same person is demanded 
by different states in respect of different offences, the preference 
should in general be given on the ground of the relative gravity 
of the offences, and, in case of doubt on that point, on the! 
ground of the priority of the demand. 

Arts. 11 and 12 of Oxford lav down that extradition ought I 
onlv to Ix; granted foi- acts wlucli are also criminal by the law of 
the state on which the demand is made, and which are of some 
gravity, and art.s. 18, 14 and 15, the two former as modified atj 
Geneva, deal as follows with a very difficult que.stion. 

13. E.vtradittoii is iiiaJniissible for purely political crimes or offences:! 

Nor cati it be admitted for unlawful acts of a mixed character or con-| 
nected witli political crimes or iifFeiices, also railed relative jMilitiial 
offences, unless in th« ca-se of crimes of great gravity from the [>oiut of 
^new of morality and of the common law", such as murder, manslaughter, 



sovereign iu whose lands the rrime has been coramitted, but mentions with 
a|iproval the Swiss practice by which the proper magistrate of the accused 
hands him over to tlve magirtrate of the place whei*e the i-rinie was com- 
mitted, on letters rogatory from the latter : 1. 2, § 7fi. 'Hie first instance 
of a refusal to surrender natiimalB qf tlie country on which the demand is 
made is said to have been that of the Austrian Netherlands, in carrying 
out an extradition arraiiffement of 17*W> witli France, altlinufj-h no such 
excepttou was made in the arrangement ; France then similarly refused on 
the gToiiiid of reciprocity: 2 (:alvo, §1227. It may be observe)! that 
thoufrh the word "extradition" is modern, the thing is at least as old as 
the twelfth century, the treaty of 1174 between England and ^^ootlaIld 
having- provided for the reciprocal siirreiider of jwrsoiis accused of having 
committed felony in the other country, unless th»y preferred to stand 
trial where they were : 1 Rymer's Fmifrii Hit. 'Fhe old terms iu French 
were rvntUiitioit, remise, livnmim ; and the first official occurrence of &r<ra- 
ditiou is said to be in a French edict of 1791 : 2 Caivo, § 122(i. 

* .5 Aimuiiire 1 1-3. 

'■^ (.'omnion opposed to jMilitical. The words tniiis]ate<l as murder and ' 
manslaughter are axsutmiiiat and inrtirtre. 
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poisoning, mutilation, grave wounds inflicted wilfully with premeditation, 
attempts at crimes of that kind, outrages to property by arson, cvplnsiou 
or flooding, and grave robbery, especially whert committed with arms; and 
violence. 

So far a» concerns acts committed in the course of an inRiirrertioii or of 
a civil war by one of the parties engaged in the struggle and in the interest 
of itR cause, they cautiot give occiision tn extraditiou unless they are acts of 
odious barbarism or vandalism forbidden by the laws of war, and then only 
when the civil war is at ati end. 

14. Criminal acts directed against the bases of all social organisation, 
and not only ti^ainst a certain slate era certfliti form of gtiveriunent, are 
not considered political offences in the application of the preceding rules. 

1.^. In any i:a.se, extradition for crimes having the characters botli of 
political and common law crime ought not to Ite granted unless the 
demanding state gives the assurance that the person atirrendered shall not 
be tried by extraoriJinary courts. 

Since the fall of that diplomatic system known as the Holy 
Alliance, it has been agreed that the society of states does not 
nuinbei' ainon^ its objects the propafjation or maintenance of 
given principles of government in them respectively, nor even 
the prevention of i-evolutioiiary changes in their government; 
it follows that extradition for political offences cannot be 
claimed by any international riglit, and cannot be conceded 
withont shocking the seutiinent of free countries. The question 
then arises how couunon are to be distinguishcnl from politiad 
off'cftces, so that, while the latter are duly protected, the former 
niav not enjoy under cover of politics an exemption from 
extradition to which tliey have no just claim. It is dear that 
motive must have much to do with the distinction, but not 
everything, as well becatise motives are often mixed as becau.se 
an admissible motive may be pui-sued by inadmis.sibk' means. 
As an example of the necessity of considering motive we may 
take what nuist often happen at the commencement of an 
insurrection. When an insurrection is on foot it is easy to 
admit, with art. 1.3, that the line for the refusal or grant of 
extradition should lie between acts which are or are not allowed 
by the laws of war. But it may be impossible to start such a 
struggle otherwise than by acts, such as an attack on a sentry, 
which, if viewed in relation to the state of peace out of which 
they suddenly spring, would Ik- undistiuf^uishable from couunon 
criine.s except by the political motive. We may say of such 
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acts, similarly to what we have observed about the pretension 
to treat insurjreiits as pirates, that it would be absurd to subject 
to extradition nets nceessary for setting up a state of things in 
which thev would not be subjeet to extradition'. As examples 
of t-lie necessity of not making motive a conclusive test we may 
take the case of anarchists provided for in art. 14 and that of 
regicide. In IHafi the Belgian court of cassation, in accord- 
ance with what we venture to think must be the general opinion, 
opined for granting, but the chambre tics nuMs en aeciviation of 
Brussels opined for refusing, the extradition of a pereon charged 
with an attempt to murder the emperor of the I'rench by 
blowing up a railway train. The motive here was political and 
unmixed, but the Belgian extradition law was amended by 
enacting that attempts on the life of the head of a foreign 
government or of a member of his family should not be 
considered to be or to be connected with political offences. 
And a clause to that effect has since been inserted in a large 
number of extnwlition treaties, though Switzerland and Italy 
have refused such a clause to France, the former however 
reserving to the federal authority the duty of examining in any 
particular case whether the act in question vvas political or not. 
In Italy it was thought that a different classification of crimes 
fronj that made by the national law could not i)e permitted in 
a treaty, but this seems a strained objection, considering the 
different purposes of claasifieation on such occasions". 

Perhaps for the purpose of laying dowTi rides more cannot 
be said on the distinction between political and common offences 
for the purpose of extradition than is said in the above art. 1'3, 
but judges and statesnien will often Ix' aided by the considera- 
tion of motive in administering any rules on the subject'. 

' See above, p. 181. It has been suggested that for tlie purpose of 
extradition af;ts done in I'nrniiieiu'iiig an iiisurrectidii slioitltl be judged as 
they woidd Ij« jndg'eil if the insurreftioii had bet-ii on foot when tht?y were 
done. But it would often be impossible to find anion^ acts ()f war any 
prts+entiiig in their eirctamstaiiees a sufficient reseniblauce to those in which 
tlie act to be judjred wiis done. 

a 2Calvu, §§li(t4-12(ia 

•' In f'n.ftiitiii'x <'iiKe, []8£>3] 1 Q. B. 14D, .Fustices Deiinian. Hawkins iind 
Stephen acted on the interpretation of the extradition acts proposed hy 
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The most important of the remaining Oxfoi-d resolutions 
express the views generally held, and are as follows. 

Kl. Rxtraditioii ought not to be applied to the desertiou of military 
persons belonging either to tlie laud or to the sea forces, nor to purely 
military offences. 

Tlie adoption of this rule does not prevent haiiditig over sailors belong- 
ing either to the servit-e of the state ur to tlie meri-haut service. 

The desertion of sailora in ports it i.s thought would be too 
frequent but for the reserve thu.s made. England had conventions 
for the surrender of sailors in merchantships, under the Foreign 
Deserters Act 1852, which contained an express exception of 
slaves, but that act was repealed by the Merchant SFiipping Act 
1894. In the eighteenth century England had such conventions 
for soldiers. 

17- A law or treaty of extradition may be applieil to facts t'ommitted 
before it came into force. 

This is the rule for all laws of procedure, which extradition 
essentially is. Only sul)stantive laws have no retroactive force. 

Ifl. It is desirable that the judicial authority in the country of refuge 
should he invoked, to appreciate the demand for e.xtraditiou after hearing 
>»ot)i sides. 

21. The examination should have for its object the general conditions 
of the extr.idition and the pnihiibility (vmixeiiiMdiwi') of the accusation. 

The extradition court in the country of refuge is in the 
position of a magistrate committing a prisoner for trial, and 

the la.st mentioned iu his HUlurij of the. Vrunimii Luu: it/ EuyliiHd, v. 2, 
p, "Ij nameiy that "fugitive criniiiiatH are not to be .surrendered for extra- 
dition L-rimei* if those crimes were incidental to and formed a fvart of 
political disturhaiices." \t the .same time they made it clejir that this* does 
not include ali crimes committed iti thf rour^i', of an insurrection, while on 
theother hand crimes comm^ittcd in/urtheramr of an insurrection must not 
be elitsely scrutinised aato their being necessjiry for the jiurpo.se. Meunier 
was surrenilered by ("reat IWtain to France in 181*4, Justice t'ave saying: 
"it appears to me that in order t(> constitute an offence of a |)olitical 
character there must Imj two or more parties in the state, each seeking to 
impose the government of their own choice on the other, and that if the 
offence is committed by one side or the other in pursuance of that object it 

is a political offence, otherw'ii»e not. In the present case the party with 

whom the accused is identified by the evidence and by his own voluntary 
statement, namely the party of anarchy, is the enemy of all governmeuts." 
Justice Collins concurred, (."larke's Imw of EMmdition, 4th edu, p. 187. 



must limit itself to seeing that there is reasonable ground for 
the foniiiutinfiit, as if tlie trial were to take place at home 
instead of abrotul. But special rules ma}' be retjuired in order 
to enable the court to reeei%'e for that purpose evidence sent 
from abroad, as the depositions of witnesses taken in foreign 
form or the rejKirts of foreign magistrates charged with pre- 
paring the accusation. For this, if necessary, the extradition 
law nmst provide. 

22. 'IIh" goveriiiiiettt which hua tthbiiiied ."iji extradition for a ffiveu 
fact ia hnuiid, in the aUsence of a treaty to the conti^ary, not to allow the 
surreiidererl person to he tried or [Hiiit«he(l except for that I'aet. 

llii.s uiidt'i-standiiig i.s necessary in order to prevent the | 
extradition of political suspects being obUiued for common 
offences and availed of to bring them to trial or punishment for 
political offences. Of course it does not apply to acts done after ^j 
the extradition, nor even to prior acts if the perwcm, after being ^M 
liberated, freely remains in the country to which he has been ^" 
surrendered. IJntier the Hritish extradition acts a prisoner 
cannot now be sunendered unless a condition to the effect of 
art. 22 is recognised by the demanding conntry, but the cases 
referred to in the correspondence between Great Britain and the 
United States arising out of VVinsJow's case, which occun-ed iu 
1870, prove that such a condition was not deemed neces.sary in 
the older practice of either country'. The rule was embodied 
in the convention of 1890 between the two countries. 

2H. The fTovernnieiit whk-li lias jipraiitett an extradition can afterwards 
cbnseint to the trial of the .mi r rendered person for facts other than those for 
which he was surremlered, if they are such as mi^ht support extnidition. 

' See 2 Wharton's fligftt, §270. In U'inslow's ease the British /fovem- 
ment had maintained, and the United States had denied, that the rule of 
art. 22 applied as part of international law to extraditions under a treaty 
not exprej*sly incorporating it. It is reinnrkable that atterwanls, hut he- 
fore the convention of IH'JO, the supreme court of the I'liited States 
decided in l'. S. v. /{iitixelwi; llil T. S. 407, that a man surrendered under 
the ohl treaty on a clmrffe of murder could not be tried for a minor but 
not e.>:traditahle offence constituted by the same facts. Art. 22 would 
appear to allow trial and punishinent for any offence constituted by the 
facts allef^il as the ground for extradition, whether or not technically 
de.scribwl as in the extiuditioH proceeding!, provirlefl that the offence would 
have been extniditaUle under the description used. 'Hiis is also Dr 
Wharton's view of the international law : 2 lHgex(, p, 7*18, 
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24. Tlie gtvverumeirt wliitOi has a person in its power through an ex- 
tradition caunot deliver him to another goverument without the, consent of 
that which surreiuieretl him t<» it. 

The last provision is a further and necessary safeguaiti for 
political suspects. 



Criminal Jurijidiction ox'er (dien,s in respect of Facts 
not committed in the Territori/. 

As one of the conditions subject to which international law 
accepts national jurisdiction as an authority in matters con- 
cerning individuals, we have mentionetl the rule that in the 
absence of s]}ec'ial circunistiinces a man cannot be called on to 
defend himself before a jurisdiction to which he is not personally 
subject', 'llie illustration we then gjive was drawn from the 
law of obligations, but it is at least e(|ually objectionable that 
a man should be prosecuted criminally in a country not his own 
for a fact not connnitted in that country, such prosecution 
wanting ImjIIi a tenitorial base in the locality of the crime and 
a peisonal base in the nationality of the accused, and involving 
the pretension of the state of the pro.seciition to regulate by 
penalties the behaviour of persons not its subjects in territory 
not its own. ITiat pretension however has been made, and 
brings into conflict two applications of territorial sovereignty, 
one supporting it by reference to the place where the jX'nalties 
threatened are enforced, the other rejecting it by reference to 
the place where it claims to regulate the l>ehaviour of the 
population ; and the difterent-e of opinion about it furnishes a 
striking example of the inipos-sibility of solving, from the sole 
contenijilation of internatiomU sovereignty without a more exact 
definition than it has vet received, all the delicate questions 
arising on the scope of national jurisdiction ^ Historically, the 
criminal prosecution of aliens for fVu-ts committed abroad is 
perhaps not traceable earlier than tovvaixls the close of the 
eighteenth century -^ but since that time it has been enacted in 

" Above, p. 2:39. 

- See above, p. 237. 

•' 'Hie only earlier authority in favour of it quoted by F»lix (Ih-oit 
Internntionnl /Viiv, 1. 2, t. fl, c. iS) is that of Paul Voet, l)e titatuti/i mrum- 
que eoncunu, sect. 11^ c. 1, nos. 1 and 5. 



France, Germany, Austria, Italy, Spain, Belgium and Switzer- 
land, for offences the enumerations t){ which are not quite 
imifonu but which tiuiy be dewcribecl generally as being against 
the safV-tv of the j)unishing state or its cim-ency, so tliat the 
principle of self-defence may be invoked in support. Tliis 
legislation has the sanction of the Institute of International 
Law, except tliat to the condition that " the facts constitute an 
attack on the social existence of the state in cjuestion and 
comprcHiiise its security ,'' the Institute adds the condition that 
"they are not provided against by the penal law of the country 
in the territory of which they have taken place'.'^ Russia, 
Greece and Mexico go further, punishing all offences committed 
by aliens abroad against their subjects, and the Netherlands do 
the same for the graver of such offences. 

The international validity of the Mexican law was contested 
by the United States in the case of Cutting, onu of their citizens 
who was arrested and convicted imder it in 1886 for a libel on 
a Mexican published in the States. The matter ended by the 
release of the prisoner on the plaintiff (for it was not a public 
prosecution) withdrawing his action in order to appease the 
trouble, but the Department of State of the Union issued a 
report on the case by the assistant-secretary Mr J. Basset 
Moore, in which all prosecution of aliens for facts committed 
abroad was condemned'-. And neither the Union nor England 
has given to its criminal law any operation of that description. 
Indeed such an extension of crinnnal law seems to be quite 
unneces.sary for the maintenance of common social order. 
Ordinary crinjes will be puinshed where they are conunitted or 
in the offenders countiy, or extradition of the offender will be 
granted. It is especially as a defence against attacks made 
on a government, whether in the press or by more active means, 
and which in the country where thev are made are not repres.sed 
to the liking of that goverinnent, that the extension is desired. 
But these are the very offences for which extradition is refused, 
so generally is it felt that they are not matters on which 

" 111 Win, :i Aniintiirf :iHl, and in 188:1, 7 Aiiuitiiiir 1.57. 

- Mr Moore's report is »uiiim.xrised and siipptirttMl f»y M. .^llioric Rolia 
in an article in :!(► H. rlt- D. I. ef <Ie L. C .5.>». The earlier prnueedings 
in Cutting's case may be seen in 2 W'jiarton's JUgent, §§ 1.5 and IB!). 
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goveninients ought to make coininon cause with one another, or 
to facilitate prosctiition in a state of which the goveinment is 
jin iutei'ested party. The same principle ought to prohibit any 
relaxation, for such ohicctionable pui-poses, of the common I'ules 
limiting national jurisdiction. Conspiracy against the govern- 
ment of a friendly state ought to be punishalile in ihe forum 
deltcti trmnnif.'i-i, and usually is so. Against slighter attacks to 
be less sensitive is a better i-eniedy than one which would place 
really harmless public writers in danger, when travelling, of 
punishment for stnnc language of theirs, forgotten by them, 
which might be qualified by a foreign power a.s lese mnjeste. 
We are glad that these views had the concurrence of so judicious 
an authority as Hal!', and we must express the opinion that 
a single century of a practice which, however widely extended, 
does not include two such countries as Great Britain and the 
United State?*, cannot be considered to have given international 
validity to a very enlarged view of national jurisdiction. 

All example which i^ests on the same principle is furnished 
by national legislation declaring some fact committed at sea to 
be piracy which is not within the international deHnition of 
that crime, as has been done by Great Britain and the United 
States for the case of the slave trade, and by France for that of 
an armed vessel navigating in time of peace with irregular 
papers. Such laws cannot arm the courts with the international 
title bv which " piracy under the law of nations may be tried 
and punished in the courts of justice of any nation, by whom- 
soever and wheresoever committed'": they "can only be applied 
by the state which has enacted them, and then with reference to 
its own subjects and in places within its owni jurisdiction^." 
And this would Ije true even if the accu.sed persons, as might 
sometimes happen, had vohnitarily entered the territory of the 
state which presumed to try them, thus supplying the element 
necessary for an exact parallel with such a case as Cutting's. 
It cannot be considered that by entering a given temtory an 
individual waives the international rules of jurisdiction which 
exist for his security in it. 



» §62. 

* Wheaton, Eletnenta, part 2, ch. 2, § 124 (Dana's nnmlwring). 
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Jurisdlct'um hi the case of Foreiffrt Shijxf in Littoral 
Scent and Harbours. 

We next cotne to the conflict between a right of jui-isdiction 
resting on the basis of geogmphicnl territory, and one in which 
the personal elenieut of juri.sdii-tion is ivinfort-cd by an element 
so fur of II territorial nature that the ship on which the right 
is claimed is described by a metaphor, not unreasonable if 
metaphor is to be admitted, as floating territory. What is 
true is that the ship is a scene on which the use of force is 
normally allowed only to the state to which she belongs, and, 
this being so, it cannot be overlooked that the same is true of 
the (juartei-s of an army, and that therefore the case of an army 
permitted to march through foreign territory in time of peace 
presents nmch analogy to that of a ship in a foreign harbour. 
In eacli rase the physical extent of the nonnal operation of a 
foreign force penetrates a geographical territory, and in each 
that ciirumstance is only brought about by the express or tacit 
permission of the geographical sovereign. Consequently, in 
both, the international rules of jurisdiction to be applied are 
often treatetl, especially by British and American writers, as 
dependent on the terms on which the geogi-aphieal sovereign 
niav Ije presumed to have given his consent to the presence of 
the foreign element. But since usage and reason furnish the 
only argument s which can be employed in ascertaining the 
terms to be presumed, that mode of treating the question is 
merely a veiled method of refeiTJng it to usage and reason. 
And it cannot even in theory be applied to the case of foreign 
ships passing through littoral seas, which presents the same 
circumstance of the interpenetraition of territorial and quasi- ^J 
territorial rights, since the ships are there by virtue of no^| 
permission, even tacit, but by virtue of the right of innocent '' 
passage, which has always been deemed to be reserved when the 
right of a land sovereign over any part of the sea has been 
described as one of sovereignty'. fll 

• Except ill such uticieiit isolated ami extravajfaiit cases as are 
mentioned aluove, p. IfSl. If we belteved in an original partition of the 
world, wiiidiii,); up a previmis state of nature (which evLMi to the school 
uf the juH iiaturir tt gentium vas prohulily tuore a way of jiuttiiig an 
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standing then on the ground of usage and reason, the case 
which may occur on land is one on which no doubt h^us been 
felt, and it niav be disposed of in the words of Wheaton. "ITie 
grant of a free passage [to an army] implies a waiver of all 
jurisdiction over the troops during their passage, and permits 
the foreign general to use that discipline and to iuHict those 
puuishmeiits which the governinent of his army may require'.^ 

Next, two distinctions nuist be made with regard to ships. 
One is that between public and private ships, no t, it will be 
observed, between ships of war and merchantmen, fishing boats, 
yachts or othei- vessels of a peaceful description. The rights of 
a public ship in territorial watei-s are those of the state to which 
she belongs, the honour and interest of which are directly 
engaged in her, and ai'e therefore no weaker when slie is built, 
equipped or employed for trade or any other peaceful purpose 
than when she forms a part of the military marine-. The other 

argument than an historical belief), wo should say that nations did not 
agree to allow sovereignty (the old writers would ofleiier have said 
property) in the sea ext-ept suliject to a right of innocent passage. Now 
we say that tlie two institutions have grown np together, sovereignty over 
the sea never having had a pri(»r existence to the right of iniioceut passage, 
so that the latter cannot be considered to have l»een carved by concession 
out of the former. 

' Eienientu; Atlay's edition^ p. l.io, §91) in Dana's numbering. Chief 
Justice Marshall expressed himself to the same effect in the case of the 
Ejn-huniji-, 7 t'raiich 140. 

- Tttf I'drlnunif He/gf, I.. R., 5 P. D. 1U7; Lords Justices James, 
Baggallay and llrett. 'Hieir lordships speak of the ship in (jiii'.stion as 
"the property of a friendly sovereign in his ptdilic capacitv, and used for 
purposes treated Irif him [the italics are ours] as public national services"; 
hut they also s;iy that to bring her under the local jurisdiction "it must be 
maintained either that the ship has been so used as to have been etiiployed 
sultstantially as a mere trading ship and not substantially for national 
purposes, or that a use of her in {tart for trading purposes takes a«ay the 
inmninity, although she ia in pos.session of the sovereign authority liy the 
hands of commissioned officers and is siihstantiuUy in use for national 
purposes." This proposition however was not really intended to narrow 
the doctrine involved in the lirst extract, for the court proceeds to get rid 
of the ipiestion of siihstatitial employment by nieiitiuning that '^' the ship 
has been iiy the soi'ereign of Belgium, by the usual njeans, declared to he 
ill his possesision as sovereign and to be a public vessel of the state" — a 
declaration on the jtart of the foreign sovereign which would always result 



distinction turns on whether a ship is a passing one : it is that 
between her using the right of innocent passage and her being 
either in a foreign harbour or stationary or hovering in foreign 
Httoml waters, not that between tlie witters in which she is. 
She gains nothing by tlie possibiHty that she iniglit have availed 
lierself of a right of innocent passage vvhieli is actually dormant, 
and her legal position while stiitiouary or hovering in littoi-al 
waters will be the same as if she were in a harbour, in which 
that right does not exist. 

Di.stributing our subject with reference to these distinctions, 
a public passing shijj is entirely free from the jurisdiction of the 
geographical sovereign, whetlier in niattei-s concerning the ship 
or in those concerning what takes place on board her. A public 
ship in a foreign harbour, or in a littoral sea but not passing, is 
free from the juris<liction of the geographical sovereign in all 
matters concerning the ship hei-self, such as the title bv which 
her state has acquired her\ the damage which she may haven 
done by a collision^, the salvage which may !>e due for service.* 
rendered to her% or the possibility of seizing her in satisfection 
of a debt due from her state^. The local jurisdiction is equally 
excluded in the ca.se of disturlmnces on board her, those having 
to be dealt with by her commandant alone ; but that rule does 
not af3plv"if t!ie crew, though remaining on board, commits 
against other ships in the anchorage, or against the inhabitants 
of the port, acts of a nature to disturb public order. The local I 

by impli«titiou from his nlecliiiiiig to submit to the jurisdiction — and bj 
Tepurfiatiii^ the notion "that any court tau enquire by contentious 
tt'stiruouy whetlier that deularatiun is or is not <iorrec't," 'Oie sUitt-ment 
ill our text is therefore suppoi-teil in all its breadth by the effect of thflj 
case. 

' The K.rfhmiffe v. McFaddmi, 7 Cnmcli 116. 

^ Thf. Puthwwiil IMtie, L. R.. .5 1'. U. 19". 

* Thv PrinK Frctlerik, 2 Dodson 4.'il ; The Conxtiiuthm, \j. R., 4 F. D. 
S'X '("he carjfo of the Cimxiitntioit was held to be equally free from the 
local jurisdiftioii on the daim for salvage, llie judge, Sir |L Philliinore, 
said " it is on board a foreig-ii vessel of war, and is under the charge of 
a foreign g-ovemment for public purposes"; 48 L. J., N, S., P. D. 
anil A. I. '5. 

■* Bynkerahoek mentionB the seizure of Spanish ships of war at Flushing"! 
for a debt due from tlie king- of Spain. 'Hie stiites g-eiieral interpo.<sed, 
and the ships seem to have been released ; Marsbatl^ C. J., 7 (.'ranch 146. 
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authority has in that case a full right to take the measures 
neceKsarv in the interest of genornl security, and Tiiay even 
ret|uire the foreign ship of war to quit the port. When the 
crew is on shore and there commits offences, they are triable by 
the ordiiiary courts ; only tlie facts ought to be brought at 
once to the knowledge of the comuiandant of the ship, and an 
arrangement should be made with him for the prosecution and 
puiiishmejit of the offenders either by the local courts or by the 
military authorities of the ship. In logic, the exclusive com- 
petent* of the courts of the port ought to be admitted ; but the 
wish to keep on good temis with foreign powers has caused this 
extension of the maritime jurisdiction of the foreign state to be 
currently adopted in practice^'" 

With regard to persons betaking themselves for protection 
to ft foreign public ship in territorial waters and not merely 
passing, the general rule must be distinguished from the conduct 
to be observed in the case of political refugees or in that of 
slaves. The local interest that asylum shall not be gi'anted to 
common criminals is not encountered by any contrary interest 
of the ship or her state, but the political and social feelings of 
the latter deserve at lea-st some degree of respect under the 
immetliate shadow of her public flag, as they do when the action 
of a government is concerned in dealing with demands for 
extradition. Taking tiist the general rule, the United S^tates 
attorney-general Bradford gave in ITOJ' the opinion that "a writ 
of habt'UH vorpiin tnav be awarded to bring up an American 
subject unlawfully detained on board a foreign ship of war*."" 
And Lord StoweJl, then Sir W. Scott, in answer to a question 
put to him by the admiralty " whether any British subject, 
coming on board ajiy of H.M.'s ship.s of war in a foreign port, 
escaping from civil or criminal process in such port and from the 
jurisdiction of the state within whose territory such port may 
be situated, is entitled to the protection of the Briti.sh ffag" — 
said " I know of no such right of protection lielonging to the 

British Hag I am led to tliink that the Spaniards would nut 

have been chargeable with illegal violence if they had thought 
proper to employ force in taking this person out of the British 

' Hlnntsclili, Druit Iiifernatiojwt Codifii^, § 321. 
"f 1 W'hartou'9 Digent, § 36. 
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vessel," which was H.M.S. Tyne lying in the port of Callao'. 
And Lord Palmerston was " of the opinion that it would not bei 
right to receive and harbour on board a British ship of war any 
person flying frotn justit-e on a criminal charge, or who was' 
escaping from the sentence of a court of law''/' There is tlierefore 
a consensus of iiigh authorities in favour of the proposition that 
the local jurisdiction as to crime committed outside a foreign 
public ship is not ousted by an escape to her deck, and anJ 
opinion given by the United States attorney-general Gushing 
during tlie Crimean war, which is sometimes quoted against it, 
only aflirmed the very different point that a prisoner of war 
brought into a llnited States port on boartl a foreign ship of 
war or her prize could not be taken out of her by haben,s corpus^. 
Such a prisoner would clearly be under the military jurisdiction ^ 
of the foreign state, which we have seen to be respected both in 
the case of disturbances on boai"d a public ship and in that of J 
an army allowed to cross a teiritory on land. 

The exceptional protection extended to political refugees by 
a public ship in a foreign harboui* was not only rather vaguely 
acknowledged as we have seen by Lord Stowell, but was broadly 
asserted by Lord Palmerston in the same communication from 
which we have quoted his opinion on the case of common i 
criminals. In that communication he gives the following 
practical instructions about it. "Although the connnander 
of a ship of war shoidd not seek out or invite political refugees, j 
yet he ought not to turn away or give ujj any who may reach 
his .ship and Imve obtained admitbmce on board. Such officer 



1 lleiioH (if Rmfnl (JammixHion on Fugitiw •'<laveg, pp. Ixxvij ^20. Tlie 
person in tjue-stion wa-s John Brown, a political refiifreej who was broug-ht 
by the Tyne to KnjtflaiHl and there disinissed without restraint, Ijord 
Stowell reserved the possibility that eases niig'lit arise in wLieli such 
protection as wus given by the Tyne "might be indulf!;wl, hut," he added, 
"such cases are justified only by their own i>ei:iiliiir atul extraordinary 
circumstfinces, which extend uo further than to tliose iniinediatc cases 
themselve.'?, and furnish no rule of general practice in such as are ordinary. 
H<iw far the ca.se of Mr Brown conies within such a descriptiott 1 am not 
enabled to state confidently by any exac:t knowledge of the facts." 

* Communication from the Foreign Office to the Admiralty, 4 Aug. 
1840; ih., p. IM. 

3 1 Wharton's VigeM, § 36. 



must of course take care that such refugees shall not carry on 
from on board his ship any political corrtspondenct; with their 
partisans on shore, and he ought to avail himself of the earliest 
opportunity to send them to some place of safety elsewhere." 
This coiTfctly expresses the conduct which the navies of states 
internally free follow in their visits to foreign ports. 

The case of refugee slaves is not parallel to that of poiitic^il 
refugees, for it concerns the permanent institutions of the 
country visited by the ship, and the.se might be seriously 
disturbed if the rule of not turning away or giving up any 
who may have succeeded in getting on board M'ere extended to 
slaves. Yet here also some respect is denvanded by the feelings 
of nations which inject slavery, and it lias Ixien found difficult to 
arrange a ntodttx v'nvndi between such nations and the slave- 
holding peoples wliich their public ships may visit. No settled 
rules had in fact been arrived at before tlie importance of the 
question as one of general international law had Jx^eu destroyeti 
by the universal abandonment of slavery among the peoples of 
European civilisation who alone are adnutted to the full com- 
munion of that law. As between Great Britain and the .slave- 
holding peoples of other civilisations which are visited by the 
British navy, among which rank conspicuously those of Arabia 
and Persia whose coasts are resorted to for trade or for the pearl 
fishery by Indians requiring British protection, the subject is 
therefore left ojjen to be regulated on the particular considera- 
tions ai'ising. And readers who desire information on it may 
be referred to the Report of the Royal Conunission on Fugitive 
Slaves, 1876. 

In the ca»se of a private ship the foreign jurisdiction which 
has penetrated the geographical sphere of the local one, not 
being exercised by a naval olficer but by a private captain or by 
a consul acting in pursuance of a treaty between the foreign and 
the local state, does not place the dignity of the foreign state so 
directly at issue, and is less capable of satisfying emergencies. 
A larger range therefore is allowed to the local jurisdiction. 
Matters concerning the ship herself, as the proprietary title to 
her, damage done by her, sjilvage due from her, or her seizure 
in satisfaction of a debt, will belong to t!ie local courts wlienever 
referred to tlvem by the accepted rules of national jurisdiction 
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applied to her actual situation or to the persons of her owners 
or others interested in her. If her crew, whether on shore or 
while remaining on botirdj commit offences against other ships 
in the anchorage or against the inhabitants of the land, the local 
courts will punish them, and the local authorities will not be 
under the necessity of requiring her to quit their waters but will 
use on board of her whatever force niaj be neetled. Even 
offences committed on board her against persons and things also 
on board her will fall under the local jurisdiction if, in the words 
of the Institute of International Law which we have quoted, 
they " involve a violation of the rights or interest of the littoral 
state or of its subjects not forming pait of its crew or passengers'." 
And all this will be equally true of private ships exercising the ^J 
right of innocent passage, although in their case the occasions ^H 
for applying it will be rare. The TeiTitorial Waters Jui-isdiction 
Act 18T8 recognises the doctrine by declaring in general terras 
that " offences committed pn the open sea within the territorial 
waters of H.M.\ dominions " are within British jurisdiction 
(setrt. 2), while ret|uiring (sect. 3) the consent of a secretai-y of 
state or of the governor of a British dominion for the institution 
of proceedings. Thus, before there can be a practical assertion 
of jurisdiction over persons on board passing ships, an oppor- 
tunity is gi\'en to the executive authority of the state for 
considering the principles by which such an assertion ought to 
be limited, while the difficulty is avoided of giving to those 
principles so exact a definition as English courts of law are 
act^ustomed to require of the rules which they administer 

If such an exact deiinition were attempted the question 
would arise whether the interests of the littoral state in the 
language of the Institute, or its peace and trantjuillity as is often 
said in expressing the same idea, are to be undei-stood only in 
a material sense, or whether the moral perturbation which 
a crime committed on board a ship would cause on shore is 
sufficient to call the local juri.sdiction into lawfid activity. The 
latter view hsis been generally adopted for cases of grave crime, 
even although those who are physically injured Iwlong to the 
ship, and this not only from the piobability that the mental 

' Art. f>, above, p. 189. The reservation made for public ships ia 
art. 8, p. liJO, reduces the scope of art. fJ to private ship.s. 
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excitement of the population may lead to nmttn-ial disturbance, 
hut because it concfnis tlie duty hih! dignity of a country to see 
that grave criiiit coiiunitted i^ithiu its geographical limits does 
not go unpunished'. If the offence were committed on board 
against a person belonging to the shore, the injury to the littoral 
state would be too unmistakable for tlie local right of inter- 
ference to be queiitioned, whatever the gravity of the fact; and 
we agree wath Ortolan that the same would be true in the case 
of an offence committed on board against any tme by a stranger 
to the ship. In case of doubt to which of the jurisdictions a case 
most appropriately l>elongs, the local govennnent (eitlier by its 

' In the cases of The fkiiiy and The Newton, 18<Vjj private vessels of the 
United Stiites in French ports, jurisdiction in rc.ojtect of offences of no 
g^reat imjMirtance, committed on hoard them by and ujmn persons bislnnyin^ 
to them, was claimed by the I'jnted .States consuls and h)- the local 
judicial authoritit's, Ttie coiiuei! of state decided ajfaiuat the l.'itter oj} the 
grouird that their assistjon-e had not been asked for and that the tran- 
quillity of the ports had not been com prom ise<i. In the case of the 
Swedish vessel Forxuttniutf in the l^nire, IHUT, the oovnicil of state directed 
the surrender tu her cnnniiandaiit of one of the crevc wlio was accuse/1 of 
potsuning some of his fellow seamen. But it seems that this was felt to 
have been wronjj, and in IBotI the court of cassation maintained the 
conviction of Jally, the mate of the United States merchajitniftii Tempej<t, 
for the nnjrder of one of his sailors conunitted on board. All these cases 
are given in Ortolan, iHjitimmtie dp ta mer, 1. 2, c. liJ, and Annexe J. 
But the supreme court of Mexico held, IHT'i, that that state had no 
jurisdiction in the case of the murder of one Frenchman by another on 
board the h'rench merdiautnian Avriitone . the tranquillitj' of the in- 
habitants td' the port not having^ lieen disturbed, and the people of the 
ship having simply brought the body on shore without making an 
accusatiou or asking protection : 'i Journnl Viiiuei {J. d. D. I. P. et de la 
L. C), p. 413. Tliis however is a rare exception. In conformity witli 
the case of Tlw Tenipent and the opinion of Ortolan the supreme court of the 
United States, llSWi, refused to deliver to his consul on hidieax rrtrptu a 
Belgian who had killed a fellow seaman on board a Delgiati steamer 
moored to a dock in New Jersey: Wildetihmx CanK, 120 U.S. 1, It may 
be observed that when the local jurisdiction deems the case to lie not one 
for itself, the jurisdiction of the ship's commandant or of the consul of the 
ship's nation may extend over persons not iiierabers of that nation who, by 
enlistment in its erew, have made themselves sulyect to the ship's internal 
discipline: in re Rwn, 140 U.S. 453, in which the punishment by the 
United States consular court in Japan of a British siiilor forming part of 
tlie crew of a United States ship was upheld by the supreme court. 




executive or by its judicial department as the constitution may 
require) will have to decide between thejn, and thus it may be 
said from one point of view that the foreign jurisdiction is onlv 
admitted by concession. But from what in our judgment is a 
more coi-rect point of view it sliould be de.>icri!ied as based on an I 
international right, vvhi<:h cannot he ignored though for its full 
enjoyment it may require the action of some authority bound to 
apply principles in good faith'. 

AVlven a disfurhnnce occurs on boiinl a foreign pri\ate ship, 
and the local authority treats it as beyond its jm'isdiction, that, 
authority ought^ if requii-ed, to lend assistance to the captain or 
consul in support of his jurisdiction. To j>eruiit anarchy must' 
always lie a breach of its duty. This rule has however to be , 
considered in connection with the question of slavery. A privat 
ship in territorial waters is not an asylum — we nc«l not sav for ' 
common criminals, ftir whom a public ship is not an asylum — 
but not even for political refugees or slaves escaping to her. 
she brings pei-sons who by the law of her state are slaves into' 
a port of a coimtry where slavery is not allowed, the local 
authority will not be justified in inciting them to rise, but it 
will not be bound to assist the captain or consul in holding them 
down. The moral objection will override the general rule of 
assistance. If they rise, the local authority should warn the ship 
to leave its waters; and if she cannot or does not leave them 
it may be under the necessity of interfering in order to put 
a stop to anarchy, in which case the slaves will practicallv be 
freed ^ 



' iSee wliat we have said, p. I'.ll, on ilw [iredomiiiaiit (not exclusive; 
part wliidi the pciifrrapliical sovereiffiity of t)ii» littural statt- gi\e» it in 
(k«:i<Iiii^ fill new cases. A]id foiisidur tlio analog-y between tliis matter 
aiirl tliose, as extradition and the naviftatiou of international rivers^ on 
wJiii'b ivo have maintained the docti'ine <)f ini perfect rijfhts. 

- Mr Hates, a highly respectahle ineri'haiit (tf T'nited fStates nationality,! 
employed as umpire hetweeii Iiis country and Great Uritaiii in tlie wise of 
Thtt Creole, gave in IS.'iU a judgment too favourable to slavery, Se 
Moore's International Arl/itrtitioiu of the U.S.A., p. 410. In Scott'ti Gas& 
on I. L., p. 255 (FnHMuan Snow, p. 138), an opinion of Dana on that' 
judgment is quoted agreeing with what is s«aid in our text. 




D'tplomaiic Immumties Jrom Jttnsd'ictmn : Eivterritorialiiy. 

We have now to considt-r the limits of national jurisdiction 
with reference to the persons composing legations, whether 
embassies or of inferior rank, and their suite, and to the hoases 
and precincts occupied by them. A legation is not like a ship, 
a scene on which the quasi -territorial authority of a state is 
habitually exerted, so that its occasional presence within foreign 
geographical limits exhibits the interpenctratiou of two juris- 
dictions resting on similar principles, a modus vivendi between 
which must therefore be found. The members of a legation 
merely have a certain jiereonal character which makes it necessary 
or convenient for the intercour»5e of .states that they should 
enjoy a certain immunity from the territorial jurisdiction of the 
coimtry in which their diplomatic functions ret|uire them to 
reside, and the suite and precincts of a legation merely enjoy 
certain privileges auxiliary to those of the members and to tlie 
quiet indispensable to the perfonnance of their duties by the 
latter. Historically these exceptional rights camiot be traced 
to a single source. The inviolability of ambassadors is a 
principle known even to .savages, but it belongs to a state of 
war, to which without it a termination would be difficult, or to 
a state of such peace as may exist among savages, in which the 
approach of members of another tribe is not freely j)crmittcd. 
When so much civilisation ha.s been attained that all foreigners 
are inviolable except so far as they may be an-ested under 
process of law, the inviolability of ambiiss^uloi-s in time of peace 
means no more than the special innmmitv frotn such process 
which is accorded to them, although it is probable that the 
sanctity with which the older notion fenced theni may have 
helped to give that innnunity a larger measure than for diplo- 
matic purposes is neces.sary. A contributory cause has been 
the jealous dignity of the so%'ereigns of monarchical stjites, 
whose pel-sons are deemed to be represented by sunbas-sadors, 
while the latter have set the measure of the professional privi- 
leges .shared by diplomats of lower rank though only agents for 
business. Then came the desire to Hml a juridical ground for 
privileges ab-eady enjoyed, which led to the fiction that the 



precincts of a legation are part of the ten-itory of the state 
which sends it, and conse(]uently to the term " exteiritoriality," 
indicative of absence orexchision from the geographical territory, 
being used to describe the legal position of diplomats and their 
precincts. The logical result of that fiction would be to give 
the ambassador and the state represented by him a larger 
authority within the precincts than even a sovereign has ever 
had in the quartei-s occnpied by him when travelling; at the 
same time the fiction is uniiecessai-y for holding that a diplomat's 
domicile is unchanged by his mission, that conclusion follow- 
ing, on the common principles about domicile, from the nature 
and precarious duration of the mission. This being now 
recognised, exterritoriality is no longer used as a starting-point 
for deductive reasoning by which diplomatic immunities may be 
measured : it is an expression which sums them up as they exist. 
The same expi-ession is also often used for the legal position of 
foreign whips in territorial waters, but since that is not the same 
as the diplomatic position it seems better to reserve it for the 
latter, in connection with which the term was first used. 

The first point to be noted about diplomatic immunities is 
that they are an affair between the state which sends the 
legation and that which receives it: ambassadors passing through 
third state.s can claim from them no more than courteous 
treatment and such facilitieaJQJi tjieir mission as they can grant 
without damage to themselves, and ambassadors foiling into the 
hands of enemy states may he treated by them as other enemies 
may be. Accordingly no complaint could be or was made when 
in 1744 the Marechal de Belleisle, charged with an embassy 
from France to Prussia, was anested in crossing the electorate of 
Hanover, allied with England in war against France, and sent 
to England as a prisoner of war. And in 1854 the French 
government was ready to allow Mr Soule, the United States 
minister accredited to Spain, to pass through France on his way 
to his post, but not, on account of his antecedents, to make any 
stay in the country. If the third state which has the power of 
affecting an ambassador is the enemy, not of his state, but of 
the state to which he is sent, it nuist not impede the exercise 
of his functions without urgent military necessity or the existence 
of grave reason for suspecting the sincerity or discretion of his 



conduct or of that of his state towards it. The acci-editing as 
well as the receiving state is interested in those functions, and 
that they may prove Iwnelicial to the hitter will not justify 
their interruption in the prejudiee of the former. During the 
siege of Paris in 1870 tlie German authorities announced their 
intention to give passage to the despatches of the foreign 
ministers shut up in that city only if they were open. The 
ministers, and the United States whose minister was one of 
tliem, protested, l)ut the representative of the United States, to 
whom the protection of Prussian subjects at Paris had been 
entrusted, was alone allowed to receive and send his despatches 
sealed. The correspondence between Washington and Germany 
on the subject, and on some detention of the despatches, does 
not seen) to betray any serious difference as to the principles. 
It is true that Mr Fish wrote that " the rights of legation 
under such circumstances must be regarded as paranmunt to 
any belligerent right." But he added, somewhat inconsistently : 
" they ought not to be questioned or curtailed unless the 
attacking party has good reason to believe that they will be 
abused, or unless some military necessity, which upon proper 
statement must be regarded as obvious, shall require the curtail- 
tuent." And Count Bismarck wTote to the minister in Paris : 
" the delay occurring now and then in the transmission of your 
despatch bag is not occasioned by any doubt as to the right 
of your government to correspond with you, but by obstacles 
which it was out of my power to remove." The obstat:le which 
he mentioned was a rule adopted by the general staff of the 
German army that no sealed packages or letters should pass 
through their lines in either direction without a stop]jage of 
several days'. 

' 1 Mliartou's Digest, § 97 ; both for this audi for Mr Soule's case ; 
1 Cahn, § (102, for the case of 1870- Cirotiiis diMss not seem to have 
thoujiht that any {jartkuilar i;un.Mideratioii was tint' to the eml)a88y of a 
friendly state. Jn laying down the rule that third stiites are not nbligred 
to treat ambassadors as inviolahle, he clauses tofretlier the easi's .yiqnitlem 
ad htinlfx foriim emit nut nh hoHtibiix vrnhmd 1. 2, n. lit, § ;>. It must he 
noticed tlmt, contrary to the opinion whirh we have expressed in the text, 
the judffes of the state of Xew York havu e.xtended tiie diploinatic 
inimuuity {mm civil suit to the diplomatic agents of foreign powers 
passing through the state on their way to the countries to wliich they are 




Coming now to what is due from the state receiving a 
mission, we will take Hrst what is due to the nieH)hei"s of it who 
belong to the diplomatic service in any rank, down even to) 
that of attaches. These are exempt from the criminal jurisdic- 
tion of the territory. That indeed was a moot point in the 
time of Grotius, though the differences which he mentions were 
probably more in theory than in practice', but a century later 
we find it to be a settled practice, in accoi-dance with his 
opinion, that an ambassador, even guilty of conspiracy against 
the go^•erImlent to which Vie is accredited, can only be sent 
away, or at most arrested antl detained, until it is known how 
his government will ti"eat the affair*. This was done, and the 
papers of the delinquent were examined, by England in 1717, 
when the Swedish ambassador, C'ovnit Gyllenborg, engaged in a 
Jatxibite conspiracy', and by France in 1718, when the Spanish 
ambassador, the Prince of Cellainare, organised a conspiracy 
jigainst the regent^; and on each occasion the diplomatic world 
was generally satisfied of the correctness of the proceeding, the 
onlv dissent expressed when the facta wvrv known being that of] 
the i^panisii andjassador to Great Britain in the former ease. 



ai^credited : WifMoii v. Ouzmini Hfiinco, Hi] N, Y. Superior t'ourt 582. 
lliey have on their si<le, amoiifi; ntlier authorities, VVheaton {Ekment*, 
§§24<5, 247 — Dana's numbering) and Twins {Lhw of Xirtivntt in Time of 
PeiKe, § 222), who spi^ik of a sacred character, Wlieatoti also assimilating 
an ambassador on liis route to a travelling aovereigri. But Byiikershoek 
{de Furo U-yiiUirnm, c. !)) is agHin.«t them, and immunity from suit is not 
necessiiry to inviidability, tn-en were an ainl7assador in a third country 
more inviolablii than any one else now in. 

' QiuM'n KIiKabetli uus advised in the ease of the bishop of Ross, ■ 
anibaswidor of Mary queiMi of Scots, by Eiiffliwh lawyers, that ai) am- 
bassador (.•onsjtiring against tlie sovereign wlio had received liim, miglit, 
and in tlie case of .VIendo/.a, ambassador of Spsiin, by Albericus tieiitilis 
and ITottomaii, tliat he might not be [lunished by that sovereign. Both 
were sent away. 2 'Ward's Eiiifiiiry into fiw Foiaulation mid Hixtitrii of the 
fjint: uf NutimiH, 487, quoting Burleigh's State Papers for the bishop's casejj 
and 52.'1, (juotiug Zoiich, Solitt. i^iifivt. I'M, fin' Meudoza's case. 

- tJrotiuB, 1. 2, c. IH, ^ 4. He says that in case of extreme necessity 
I't rtiinpri ft iiiffrmifiiri legnti poti'ntnt. This would not be so iu England 
where the interrogation of accused jjersons is unknown. 

■' Martens, 1 C'auiteM CV/i'ltrex, 75. 

* il>. 13S. 
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As to the civil jurisdiction of the country to which a mission 
is accredited, the facts that its members do not acfjuire a 
domicile in it by their diplomatic residence and that they very 
seldom belong to its nationality prevent a large part of the 
possible causes of suit against them fi-om falling within that 
jm-isdictioii. The Institute of International Law has expressed 
the opinion that where thev do possess that nationality they 
ought not to be able to claim immunity from suit, but it has 
been held in England that a British subject received as a 
member of a foreign mission will have the privileges of exterri- 
toriality so far as the government has not expressly excluded 
them in its reception of him'. Where a suit would be enter- 
tainable against an ordinary person notwithstanding his foreign 
domicile and nationalityj distinctions may be drawn. 

It is geuendly admitted that a diplomatic pei-son is exempt 
from the ten-itorial jurisdiction on engagements contractetl by 
him either in his official capacity, or in a purely private as 
distinguished from a mercantile or professional capacitVs and 
that so much of his property, movable or immovable, as is 
necessary to his dignity nnti comfort cannot be seized foi' any 
debt. But opinions and the practice of court.s differ as to points 
beyond these, and since in such circumstances no international 
agi'eenient can !>e asserted the question is one for national law, 
on which w cannot here enter into details. It is enough to say 
that in England the widest views as to diplomatic immunity are 
adopted. The st. 7 Anne, c, 12"-, which is the most formal 
document we have on the subject, declares the goods of an 
ambassador or other public minister without limitation to be 
incajiable of distraint or seizure, and makes no exception on the 
ground of trade to his immunity from .suit, but only excludes 
from the benefit of the act any person " witliin the description 
of any of the statutes against bankrupts \\]\o shall put himself 
into the service of any such ambasstnior or public ministei'.'" 
And though in (»ne case it seems to have been thought, 

' 14 Annuaire, p. 244; art. 15 of resolutions of 1885. Mneartitey v. 
Garhutt, L. R., 24 Q. B. l>. ffliB. 

- This act was pa.-ised in consequence of the ambassador of the Czar 
bein^ arrestiid, and lias always been conHidered in England as declaratory 
aud not iiiuuvatiii^. 




somewhat doubtingly, tl^at a foreign minister who engages in 
coiiiinercia] transaftioiis may be made a ntmiinal defendant 
to a suit " merely for the puryjose of ascerttiiniiig the liability of 
the other defendants,^' no attempt being made to enforce against 
him any judgment which may be obtained', a later case decides 
against that view'-. Again, although Wheaton says that "the 
hotel in which [a foreign minister] resittes, though exempt from 
the quartering of troops, is .subject to taxation in common with 
the otlier real property of the country, whether it belong-s to 
him or to his government"," yet it has been held in England that 
the payment of local rates cannot be enforcer! bv suit or distress 
against a member of a mission*, and the siune would no doubt 
be held in the case of national taxes, 

A further immurntv whicli may be noticed is that a foi-eign 
minister "is exempt from the payment of duties otr the importa- 
tion of articles for his own pei-sonal u.se and that of his family. 
But tins exemption is at present, by the usage of most nations, 
hmited to a fixed sum during the continuance of the mission. 
He i.-* liable to the payment of toll.'* and postages \" 

The tuununity of a dipl*)matic pei-son from juri-sdiction 
includes his not Iwing compellable to give evidence in court, and 
this privilege is usually insistai on in practice, though such 
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' Taylor V. Beat, li C. B. 4ti7. 

2 Mdtjdaifna Stetnn Ntivigntimi fompany v. Mar/in, 2 E. and E. 94. 
"If the ambassador ba.^ contracted juiiitly with others, the objei'tiou that 
he is not jtHiied as a defendant msiy he met hy showing that he is not liable 
to be sued" .• p. 115. 

^ Elemeiitii, §242, Diiiui'M iiumitenn;tr. As to the eufiircemciit of liens 
on the effects of a dtpli>niatic |j<srson, it will lie useful tn refer to the 
dispute whii;li Wheatnii had at Kerlin about the eiifurcetneiit of a lieu on 
his furniture for rent due for his dwollinghouse, which he recounts and 
arg^nes at greM lcng;th: ib., §§227 — 241. He adtnita, however, §227, 
that "any ntlier real property or immovables [besides his dwellinifhouse] 
of which he may Ito possessed within the forei^rn territory is subject to its 
laws and jurisdiction. Nor," lie says, "is the jiersonal property of wliich 
he anay ho pi>s,sessed as a merchant carrying on trade, or in a fiduciary 
character a-s an executor &c., exempt from the operation of the local 
laws." 

* Parkimim v. Poiirr, Hi Q. B. 152; Mrwurtne;/ v. GiirhKtt, L. It, 24 
Q. B. D. 3U8. 

* Eiemeiitv, § 242. 
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pei-sons are usually ready when their evidence is required to 
make declarations on oath out of court, refusing to be ltoss- 
exaiiiined on tlieni'. Wliether any use can \k made of such 
declarations against a person on trial, or otherwise in a suit, 
must depend on the national law of the country in which the 
proceedings arc taken. 

If the result of his diplomatJc imnmnities should l>e that a 
member of a foreign mission should not pay his just debts, 
complaint must be made to his government. In 1772 the 
French government refused to give to the Baron de Wrech, 
minister plenipotentiary of the landgrave of Hesse-Cassel, the 
passport.s necessary for his quitting Paris, until the landgi'ave 
made an arrauyeinent with his ci-editoi*s-. 

Diplomatic imnmnities ai'e not enjoyed by consuls resident 
in states of European civilisation. They are only agents for 
their governments so far as these are concerned with the affairs 
of individuals, and have no part in the political or even the 
general connncrcial representation of their states, which is 
caixied on by a different description of functionaries ; but in the 
ea.st Christian powei's liave appointed consuls with a diplomatic 
in addition to their properly consular character, and such 
accoi-dingly have the privileges belonging to theii- higher em- 
ployment. Even in the European and American world consuls 
are occasionally attaclietl to legations as members or assi-stants, 
and will then haw the inimunitie.s proper to such service. It is 
in this sense that the position of consuls is now generally settled, 
notwithstanding various attempts, chietly by France or French 
writers, to rate it higher'. 



' Duttoix' Cane, wliich ufcurreil in lB.5<i at WasViiiigtuu : Lawrence's 
Whenton, p. 3!t.'?. note 127; 1 \Vliart(Hi'.s iHgeM^ § 'J8. The Veneztielau 
initiister, liy the instruotiuus of his government, g'ave evidence in court on 
the trial of the mnrrierer of Prosideiit Gartidd, out of respect for liis 
mejiiory surd frientisliip to tlie United States : Uaiteiiu'x Vtise; I Wharton's 
JUffvxt, § 'M. In IHllwix Ciim' (>'/.), the ijnfstinn arose in the United States 
wln^thcr ;i Freiicli consul enjoys the <ii|iloniatic freedom from heiii^ 
conipelle^i to (five evidence, and was practically wettled in favour of 
France, wliich country rates consuls high. 

* Martens, 2 Cniweit CVft'luv/r 110. 

' 1 Calvo, §§ 4.^y, 4ty(K Se)* Dillon* Cane, mentioned in note 1 on this 
page. England and the L'uited States have always maintained this view 
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Besides the persons who are on the diplomatic staff' of the 

iction, civil or 



mission, immuuity from the tciTitorinl jt 



inal, 



ill\ 



led bv those who 



il 
generally enjoyeo ny tnose wtio are living with them 
as part of their family or household, and to those who are in 
tlit'ir fixed service, as distinguished from persons, such as work- 
men, ocaisionally employed by them. But the service must be 
real and not colourable', and the immunity will not extend to 
mattei-s quite unconnected with the service-; also the am- 
bassador or minister may waive the immunity of any one not 
on the diplomatic staff", but not his own or that of a member 
of the mission, their immunity being tlie right of their state'. 
He usually furnislies to the local autliortties a list of the 
members and suite of his mission, but to be named on such a list 
"is no condition precedent to the being entitled to the privilege 
of a pnbJic ministers servant'*/' An attempt made by the court 
of Bavaria in 1790 to assert the local jurisdiction over persons in 
attendance on the members of a mission did not succeed in 
attracting sympathj". The exception which obhged us to limit 
our statement of the foregoing by the word " generally "" is that 
in England an exemption from the local criminal jurisdiction is 
not allowed to any one not on the diplomatic staff'. Thus in 
1653, mider Cromwell, Don Pantaloon Sa, brother of the 
Portuguese ambassador, was trietl and executed for munder; and 

of the position rjf consuls: Hwot v. flarhiit, or Bfirfmii'ti Cave, t'as. Temp. 
Talbot 281, quoted with approval by Lord Mansfield in Triqiiet v. Hath, 
3 Burrows 1480, and in HmllifuM v. Chillou, 4 Burrows 201t); Clarke v. 
Cretieo, 1 Taunt. 106; Vivensh v. Becker, 3 \i. and S. '284; Commonwualtk 
V. Kasloff, 5 Serg. and Rawle (Pennsylvania) 545; Mr Justice Story in The 
Anne, 3 WTieaton 445. 

1 Triqnet v. Bath, ',^ Burrows 1478; Lockwood v. Cot/ngnrtit;, 3 Burrows 
lfi76 ; Eeutlijicld v. Chilton, 4 Burrows 2015 ; Fisher v. Ongtrz, 1 (.'. and M, 
117, 2 C. and M. 240; in re. Cloek', 111 L. T. 102. 

^ in jYoM/fo V. Toogijod a t^liorister of tlio l'orluf;fue*e anibaHsador was 
held liable to distress for poor rates in respect of a bouse in which, and 
not in the ambassador's house, he lived, and in which he let lodg:ingg; 
1 B. and C. 554. 

* U.S. V. Benner, Bald. 234, quoted in Scott's Ccute* on International 
Law, p. Ifl6, 

* Lor«l Mansfield in Heaihfieid v. Chilton, u.s., Justice Ashtou con- 
curriug-. 

^ Martens, 2 Noumlies Comes Celebrex, 22. 
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in 18ii7 the Foreign Office justified the arrest of the coai-hniaii of 
Mr Gdlatiii, the United States minister, for an assault, although 
the arrest was made in the minister's stable, only admitting 
"that courtesy requires that their houses [those of foreign 
niiiiistei-s] should not be entered without permi.ssioti Ijcing first 
solicited, in cases where no urgent necessity presses for the 
immediate captuix; of an offender'." 



The PrecinctJi of lA'gatlons : Airylum in them. 

It is with reference to the precincts of legations that the 
fiction of exterritoriality the most ran riot. Large quartei-s of 
cities were sometimes included in those precincts, and every 
inference was practically drawn which could follow in logic from 
their being held to be parts of the aniba-ssador^a country. No 
process of the territorial law could be executed in them, and 
hence thev became the refuges and haunts of criminals and 
debtors, an Alsatia. On the other hand the foreign sovereign 
and his ambfxssador were held to have in them a jurisdiction 
which, from the want of means to organise it, could not remedy 
the mischief, even were it not an offence to the territorial power 
for wliich logic could not atone. As late as 1867, a Russian 
subject, Mickilcheukortt', having conunitted an attempt to 
murder in the Russian embassy at Paris, and having been 
arrested and his prosecution connnenced by the French authori- 
ties, tlie ambassador disputed their competence and claimed his 
extradition. Hut such a notion was t[uite antiquated, and the 
French government refused to admit that the Jiction of exteiTi- 
toriality could have such a scope, independently of the fact that 
on the occurrence of the outrage the Russians had themselves 
called for the aid of the local forcc'^ One of the tii-st influences 
to effect a breach in the old system was the desire of the power 
represented not to make its legation the haiboui* for rebels and 
conspirators against the territorial sovereign, a desire founded 
on mutual courtesy and on a sentiment of the solidarity of 
govermnents ; and thus political refugees, in whose favoiu- the 
last vestiges of the system now exist, were among the first to be 

' Lawrence's Wheatoti, p. HMHJ ; 1 VVIjbuIou's Digest, § 94. 
- 1 Calvo, §571. 



denied its advantage. In 1726 the Spanish government forced 
an fntmni-c into the British embassy at Madriii in order to arrest 
the duke of Rippcrtja, tiie suiTcndcr of whom and of his papers 
had been refused'; and in 1747 the Swedish government used 
such mentis of annoyance, short of a violent entrv, to obtain the 
possfHsion of Springer, accused of treason, who had taken refuge 
in the British embassy at Stockhohii, that the ambassador 
surrendered him under protest'. His government supported 
that protest, without effectj and, since no one would now treat 
common crinjinals with more indulgence than political ones, 
tticse two cases may be considered to have settled the rule of 
international law as ntit allowing an asylum in legations to 
at:cuaed pereons of either clas.s. Nevertheless such an asylum is 
in practice allowed from time to time in Spanish America, and 
lias been given in Europe as late as 1HG2 in Greece and 1873 in 
Spain. Humanity has triumphed over the law, and not alto- 
gether without approval in the cotmtries concerned, in which the 
vietoi-s do not know but that their turn for availing themselves 
of foreign hospitality may soon come. The United States have 
done their best, so far as instructions from Washington may go, 
to put an end to the practice ; but the pressure of circumstances 
has been too great for either their or the British diplomats, and 
even consuls, on the spot to resist it. We may hope that the 
marked improvement which ha.s taken place of late yeai-s in the 
political stability of the states in which asylum has been given 
will allow the practice to fall into desuetude^. 

In non-political mattei-s, and in political ones where revolution 
is not .so frequent as to be almost a recognised form of opposi- 
tion, the extemtoriality of the precincts of legations has now in 
this countrv tmly a very limited range of operation. Where a 
person is not protected from suit by any personal diplomatic 
immunity, nothing will prevent his Ijeing ultimately reached by 
the territorial jurisdiction, though the convenience of the 
minister mu.st first be consulted as to the time and mode of 
etlecting an arrest or serving process within the legation 
premises. In the last resort what was said by Lord Dudley, 

' Martens, 1 CauseH C'iiebrm, 174. 

== Ih., p. :j26. 

^ Hall, § 52j with the notes, is worth conRulting. 
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secretary of state for foreign affairs, in the case of Mr Gallatiif s 
coachman before referred to, will apply : " with respect to the 
question of the sujumsed inviolahility of the premises occupied 
by a foreign minister, I am not aware of any instance, since the 
aholition of sanctuary in England, where it htis been held that 
the premises occupied by an iunbassador are entitled to such a 
pnvilege by the law of nations.^ The same view was stated 
by the couii of appeal of Rome in a judtrment of 30 August 
1899, in which, while denying exterritoriality to the V'aticixn, 
the conclusion flrawn from it, had it existed for that palace, 
was thus repelled : " the hotels in which [foreign sovereigns and 
pei"»ons entitled to diplomatic inununities] reside are not the 
less considered as a part of the national territtnT, and...j>enal 
justice has the right and the means of following crin)ina!s, in 
case of urgent necessity, into the places which enjoy an 
indirect innnunitv '/"' But in some countries the inviolability 
seems to have more vitality. The Institute of International 
Ij^iw resolved that "no agent of the public authority, ad- 
miuistrative or judicial, can penetrate into the hotel of a 
minister for the performance of his functions without the 
express consent of the minister'." If the minister raised undue 
difficulties, such a rule would necessitate a j-efcrence to his 
government, causing a delay uhich in some cases might <lefcat 
the ends of justice. The question is one in which there is no 
international agreement that can be opposed to the national 
law and jurisdiction. 

' 31 Jnurnal ilti D. I. P. ef ile lu J. C. 21 o, ({noting Monitore dei 
Trifjituiili, I'MO, p. XKI. 
" 14 Aiiiiwure, p. 242. 
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CHAPTER XIL 



DIPLOMACY. 



Dtjdomatic Agents. 

Statks, like other ideal bodies, can only negotiate and 
contract with one another by agents, except in the case of 
nionarehiciil states identified with their sovereign rulers; and 
since in modern methods of governuient even the most autocratic 
sovereigns do not personally conduct binding negotiations, the^— 
physical necessity of employing agents for the purpose is inerel^^B 
replaced for them by an ecjually cogent practical necessity*. ' 
The right of embassy or diplomatic representation which is 
often said to belong to states is, therefore, not really se]>arable 
from their right of contracting : the former nmst exist if the 
latter does. The minister of foreign atl'aii's of a state is i 
standing diplomatic agent for business transacted at its coi 
That a pei-son may be a diplomatic agent for business transact^ 
with and at other courts he must be accredited bv the one stjib 

' The Holy Alliance, signed by the sovereigns of Russia, Austria aufl 
Prufisia on 2fi September lUlo, and tii which most of the other Kiin)|)ea 
sovereig'iiH aoceded, is seart'ely an exception tf> what is here said. It wa 
a va^ue and mystical sUiteuieiit of tlie Christian principles by wliich the 
moiiarelis agreed to lie guided, and so far was it from cnntaininij definite 
and re^iUy binding stipuhitioiis th.tt its prai^tieal purpnrt (if indeed it had 
any) I'au only he gathered from the policy u'hifh was afterwards followed 
by its atithorSj and wliicli is cnmmonty cuUefl from it that of the Hwly 
Alliance. Even such as it wsis, the Prince Rej^ent nf Kiif^hnni refused to 
become a jiarty to it without the sig'iiature of a responsible minister, thoujrh 
he stated that he personally agreed with its sentiments, as well he miglit, 
tm long as all that could be known of them was what appeared in th« 
docinnent. 




and received as such by the other ; and the pui-pose of his 
niis.sion would be defeated or at least its utility impaired if he 
WHS not an acceptable person, per.mtia grata^ to the latter. If 
the latter state declines to receive him, or objects to the con- 
tinuance of liis inis,sion, on frivolous grounds, it will give just 
cause of oft'ence to his state, which will protect its dignity and 
interests by appropriate measures, among which the dismissal of 
the anibassiidor or other representative of the offending state 
is sometimes employed. But however groundless may he the 
objection taken to an individual he will not be a diplomatic 
agent unless received as such, nor longer than he continues to be 
so received, although he will enjoy his immunity from the 
teiritorial jurisdiction of that state during a reasonable time 
while travelling through its territorv, both on entering it in 
oi-der to present his credentials and on leaving it, whether on the 
termination of his mission or, if the case should arise, after he 
has been refused reception or dismissed. In the case of negotia- 
tors at a congr'ess or conference tiiese rules have to he slightly 
modified. Those negotiators are not, as such, accredited t(t the 
state in which the meeting takes place, although the permanent 
diplomatic agents at that coiiit are usually included in the 
representation of their respective states at the meeting. The 
reciprocal examination of their powers by the nieml>ers of the 
congress or conference amounts to a virtual accrediting of them 
all rinmd, and to a virtual or presumed accepbuice of them all 
round: in a eonnuon negotiation between many states it vvould 
be very inconvenient that personal objections should be raised 
by single states. And correspondingly the diplomatic immunities 
from teiritorial juri.sdiction will attach in favour of all the 
membeiti of the congress or conference, as well during its sitting 
as during their reasonable travel to an<l from the place of 
meeting tluough the territories of all the states represented, 
no one of which can be consideretl as a thini or outside party. 

Diplomatic agents are classified in rank and precedence by 
rules made at the congresses of Vierma (IHl-t) and Aix la 
C'ha|ielle (181H). The first class consists of ambassadors, among 
whom were f<»rmei-ly the legates and nuncios of the pope, 
respectively his special and (M'dinarv resident amlja.s.sadors. The 
pope having lost his temporal jjovver, Ids legates and nuncios are 
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no longer ainbassadors in the same sense as those of states, hut^ 
they rctain their i-ank in the first class. The second class 
consists of envoys and niiiiistcrs plenipotctibiary, the third of 
ministers resident ; and these three classes are accredited to the 
sovereign monarch or other head of the state. The fourth class 
is that of (7)c/7'jg>'.« (rfijf'atrcs, who arc oidy accredited to the 
minister of foreign afiairs ; and the^e ai-e either charges 
(Taffairejt ad hoc, *' sent out originally with express credentials 
as fiiuh,'^ or ml interbn, *' promoted temporarily to that position, 
as iKeiiibers of an enibassy or legation, during the absence or 
imdiility of their chief*.'" "The classification,"" as Hall says, *' 
of little but ceremonial value; the right which ambassadors ti 
allegetl to possess, of treating with the sovereign pei'sonally 
having lost its practical importance imder modern nietho<ls oi 
government-.'' 

t'onsuls have no diplomatic character-', nor have conimis' 
sioners sent for special objects. Among the latter are persoi 
employed in the exei-cisc of the right thus expressed by Earl 
Russell in his despatch of iJfi Nov. iHfJl to Mr Adams : "states 
may lawfully enter into connnunication with de Jiwto govern^ 
ments, to provide for the temporary security of the persons -awS 
property of their subjects." Such connnunications do not 
amount to a recognition of the de fatio government as a stah 
or, if the case he one of a j*evolution in a state already recognised,' 
to a recognition of the new form of gove^nnent^ But in the 
latter case, if the communications arc carried on througli repre- 
sentatives who were accredited to the old authorities, they will 
retain their diplomatic character and immunities pending the 
accrediting them to the new ones. Much the counn(niest 
employment, however, of commissioners for special objects is 
unconnected with insurrection or revolution, being for the 
transaction of administrative business concerning special depart- 
ments of government, as the post ofTtee, or on special occasions, 
as universal exhibitions. 

" Persons carrying official despatches to or from di]>lomHtic 
agents have the sauic rights of inviolability and inniKcnt passage 

' Taylor, § 280. 

- § im. ^ See (iliijve, p. 2(!i>. 

* See CJeffckeii's Heffter, § 222 ; atnl above, pp. .50, 59. 
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that belong to the diplomatic agent himself, provided that their 
official character be properly aiithentit-atod. It is usual to 
provide this autliciiticatioti in the form of special passport^s, 
stating in precise terms the errand upon which they are 
engaged'." 

A few words will not be out of place on consuls, if only to 
mark more clearly the difference between them and diplonmtic 
agents, Their functions will lie understootl from the headings 
of the tliapters in the Genernt Iii.iirn(t'inii.y Jor //. jl/.\ Cvimtlur 
Offlcera^ 1893: Mercantile Marine, Trade and C'ounrierce, 
(Quarantine and Cattle Jiisease, Assistance and Advice to 
British Subjects, Relief of Distressed Jiritish Subjects, tare 
of Property of British Subjects and of Deceased British Subjects, 
Passports, Notarial Duties, Marriages'', Registration of Births 
and Deaths, Royal Navy, Foreign Navies (of course only to the 
extent of sending repmits and intelligence) and Slave Trade. All 
the functions thus pointed to are administrative ones in the 
interest of the consul's state or of its subjects, and the only 
allusion to the exercise by the consul of any jurisdiction, 
namely to that over the persons on board a ship of his comitry 
in port, in matters purely internal to the ship", is so made as 
not to claim it of right. Thus it is said that "consular ofJicers 
are not entitled to any rights, privileges, exemptions or innnu- 
nities, except those detitied by treaty and those regulated by local 
law or custom.'"' And : " the <liscipline on l)oard a British 
meirhant^hip while in a foifign port is usually allowed to be 
regidatcd by the master in conformity with English law, and 
it is desirable that he should be supported in maintaining it. 



1 Hail, § KM*. 

* The celebration of marri'ajfes in (jousulates and Li*^citi<iiiB can only 
take ]iliu:c wliwi tlie law of tlio tHitisul's or <liplonuiti(: represciiUtive's 
cniintry allows it. When IJredt Britain is that rmiiitrj', stR:li law is 
contained in the Foreiffii Mjirriajfe Act 181)2 and the Ken-eifpi Marriages 
Order in Coiiiu-il 10i)2. And even tlien it will depend on the dnt-trines of 
private internntiori.il Jaw (see aboAe, p. llJ^i'), as uiiderstonri and jiractised 
in eaeb eoinitry, what validity the inarriaire su celeKrated will have iu 
eoiiiitries other than tliat nf the l'oiikuI or diploiiiatit^ representative. No 
geuernl re<:o>{Miti<)n of tlie interii.'^ional validity of marriages celebrated 
in consulates or legations has a place among those doctriues. 

•> See alrave, pp. 230 and 2(51, note. 



Consular officers should assist shipmastei's in this respect, 
warning them however of any local rules or regulations whith 
might interfere with their freedom of action^'" Indeed, though 
the jurisdiction of tlie ship^s master in purely internal matters, 
exercised as it can be without stepping off her quasi-territorial 
deek, is a part of received international hiw, with the principles 
of which it is in eonfurmity, the same cannot he said of any 
intervention by the consul, an officer on a foreign shore. Even 
could it be asserted that such intervention was uni\ersallv 
allowed, still the state which was the sovereign of the soil would 
in the absence of treaty have an imprescriptible right to forbid 
it. For the rest, a consul cannot enter on the execution of any 
part of his office until his appointment ha.s received the sanction 
of the govemment of the temtory, which is usually given hf, 
an i:tr(jii(itiir. When that sanction has been given, a.s it is a 
business matter devoid of political signiHcjxnce, it will remain 
in force without need of renewal if a revolution should brini 
about a change of government. 

The consuls wiio exercise a large jurisdiction in Turkey, 
China and other countries of non-European civilisation fi 
strictly under what has here been said, their special rights and 
position being always the fruit uf treaties, elaborated by a 
practice which through acquiescence has acquired an authoritj 
interpreting the treaties. The system .so established is suf- 
ficiently uniform to be capable of treatment as a branch of 
practical international law, but it concerns private intere.sts and 
could not l>e usefully treated without much detail. Public 
interests are only touched so far as consuls in the countrie.s 
referred to arc invested with diplomatic functions, which 
often the ca.sG, and then the general rules of international law 
apply. The consuls who exercise British jurisdiction and other 
authority in colonial protectorates have no connection beyond 
the name with the consuls spoken of in this section, Thev dt» 
not act in the dominions of a foreign state, but are the exclusive 
functionaries within the geographical range of their appoi 
ment. 






1 GemrfU Irutintctiott* &c., pp. 87, 89. 
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Treaties and other International Contracts. 

It is unnecessary here to enter into the general principles of 
tlie law of contract : what is important for us is to notice the 
points in which contracts Ijetwecn states present any exception 
to those principles or any peculiar application of them. First, 
then the rnle that a contract presuppo.ses the free will of the 
parties, and is void when ohtained by force or intimidation, is 
applicjihle to any force or intimidation practised on the con- 
tracting ajfi'iit of a state, but not to what is practised on the 
will of the state itself. If it were not .so, no valid treaty of 
peace could be extorted by a successful wai'. But the rule that 
a contract i.s vitiated bv fraud applies, subject to the observation 
that some latitude must be allowed in negotiatinf^ ti-eaties of 
peace to the right of misleading an adversary which is incident 
to war. One who while the negotiation continues is still an 
enemy cannot !» expected to abstain from misstatements bearing 
oir his probable means of victory, which he was entitled to 
employ yesterday, and which if the negotiation fails he may 
find it necessitry to repeat tomorrow. But states at peace are 
subject as moral beings to the duty of truth, and there are 
frau*ls which ctaild not be tolerated even between states at war, 
such as the production of forged maps on c[uestions of fjoundary. 

The contracts of states are not tied to any form. The 
essential is that thev .shall be concluded with the as.sent of the 
contracting aiitlmritv of each party, wiiicli is usually the chan- 
cellor, minister of foreign affairs, secretary of state or grand 
vizier, for all of whc»m foreign mini.ster may be taken as a 
general expression, although in the United States the senate 
shares that authority, and occasions may arise in which it is 
wholly vested in a national a.ssembly. When the contract is 
drawn up in a formal shape, like that of a tleed or imtarial act 
between private pereons, it is called a treaty or a convention. 
The terms are svaonynmus, and even the usage of calling the 
more impiU'tant acts treaties, the less important ones conventions, 
is far from Ijcing uniformly followed. Such an act always needs 
ratification by the contracting authorities of the parties, whetlver, 
as is now usual, that necessity is expressly reserved in the treaty 
or not. This mle is as old as Vattel, though in the time of 



Grotius it was thought that a diplomatic representative bound 
his constituent by whatever agi-ecuient he cont-hided within the^ 
terms of his crecleiitiais'. The actual rule is equivalent to saying 
that credentials, however expressed, and notwithstanding the 
implication of full powers contained in the name plenipotentiary, 
empower the representative to nothing more than to negotiate 
and to conclude provisionally. The contracting authorities, of 
whom only one can in general Ix; present at the court where the 
treaty is signed, reserve to themselves the power to conclude 
finally. The ratification may !)e refused by any party, and 
although this would be ofiensive if done without grave reason, 
it is impossible to limit the right of doing it, and there are 
sufficient examples of its being done even by foreign ministers 
who all along had control over the negotiations. Where the 
contracting autliority is sharefl by a body having no such 
control, as the senate of the United States, refusal of ratification 
may result from the exercise of independent pidguiunt and is 
very natui-al. Such a botly will occasionally attempt to qualify 
its ratification by a modification of the terms of the treaty, but 
such ft proceeding is nothing more than the proposal of a new 
treaty which may or may not be accepted. The discussions 
which take place in congresses or conferences are recorded in 
protocols, in which it often happens that the representatives 
of the jmrties have caused reservations made by them, or 
intetpiTtations placed by them on the terms adopted, to be 
entered. The subsecpent signature of the resulting treaty will 
prove that those reservations or interpretations were accepte<l by 
the other negotiators, and a simple exchange of ratifications 
will leave the benelit of them to the party on whose behalf they 
were made. But if a party attempts to make a reservation or 
interpretation by its ratification, the case will be the same in 
principle as that of a ratification in which it is attempted to 
modify the terms of the treaty, and it will l>e for the other 
parties to detenuine whether they will sanction the attempt 
by carrying out the exchange of the ratifications. 

VV^hen the ratifications of a treaty have been exchanged, it 
operates as to public rights retrospectively from the date of its 
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1 Grotius, I. 2, c. 11, § 12 ; Vattel, 1. 2, c, 12, § 156. 
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signature, which is also that named as the date of the treaty in 
quoting it ; and even before the exchange " stipuhitions, the 
execution of which during tlie interval between signature and 
ratification has l>een expressly provided for, must Ijc carried out 
subject to a claim which the party burdened by tlieni may make, 
to be placetl in his oi'iginal position or to receive coinpensatiou 
if the treaty be not ratified by the other contracting state'/' 
Indeed in treaties of peace, when ratification by no authority 
wlvich lias nut been concerned in the negotiation is needed, such 
an immediate conimeneeuient of execution will often be very bene- 
ficial. But when such an authority as that referred to has to be 
called in, private persons can neither act on tiie assumption that 
its independent opinion will agree with that of the negotiators, 
nor can tbev be expected to suspend their operations. And 
it has accordingly been held in the United States, with reference 
to a private transaction which tnitk place while a treaty was 
befttre tlie senate, that " to construe the law so as to make the 
ratification of the treaty relate back to its signing, thereby 
divesting a title already vested, would be manifestly unjust and 
cannot be sanctioned-." 

Contracts IwtMeen states are often concluded not in the 
shape of a treaty or convention, hut in that of an exchange of 
notes, these being usually signed by the foreign minister of the 
country in which the negotiatii>n is carried on, and by the 
andmssador of the other country. In such cases the foreign 
minister of the latter countiy also has usually been a real party 
to the negotiation, by his despatches addressed to his ambassador 
and conununicated by him to the other side : and the very terms 
of the notes to be exchanged have usually been settled in that 
coiTespondence. The result therefore is that at which the two 
contracting authorities have already arrived, and there is no 
need of ratification, nor is siich a formality used. Again, the 
international agreement may be in the form of a declaration 
signed by jilenipoteiitiaries as.semble<l in conference, as in the 
case of the Declaration lespccting Maritime \a\\\ signed at l^aris 
on 16 April 1856. On that occasion the foreign ministers of all 
the concurring powers except Hu.ssia wer'e among those who 




' Hall, § l!o. 
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sigiied, aiid C'ount Orloff, who on the 14th had stated that he 
must refer to his court before expressing the opinion of the 
Russian plenipotentiaries, made known on the I6th that he 
had T'eceived the instructions of his court. Another form is 
that which was ei3iployed for the 8t Petersburg declaration of 
11 Decenilx^r 1H6W, prohibiting the use in war of explosive 
bidlets of less weight than 400 gi-aniuies. That document did 
not issue from a conference, but it recited that the signatories 
had been authorised by the orders of their go\ernnients to make 
the declaration. In neither of these cases could there be any 
question of ratification, tlie concun-ence of the highest contmcting 
authorities of the states which were parties being otherwise 
a.ssured. If any form of international agreement can he 
imajfined in which or as a piT'liminary to which the assent of the 
highest contracting authorities has not been assured, it will 
require, like a treaty, to he ratified in some manner by their 
Bubse<juent assent. 

The interpretation of treaties has been considered at much 
length by many writers on inter-national law, and rules on it 
have been suggested which in our opinion are not likely to be 
of nmch practical use'. 

Tlie important point is to get at the real intention of the 
parties, and that enquiry is not to be shackled bv anv rule of 
interpretation which may exist in a particulai' national j mis- 
prudence but. is not generally acceptetl in the livilised world. 
On ilie whole we incline to think that the interpivtation of 
international contracts is and ought to be less literal than that 
usually given in English courts of law to priAatc contracts and 
acts of parlianrcnt. In the first place, English drafting is more 
minutely careful, ami correspondingly Euylish interpretation 
is more literal, than is conmion in tluKse countries to which most 
of the ministers and dip!<miats ivho are responsible for the 
wording of international contracts belong. And secondly, the 
nature of the matters dealt with by those eminent fimetionaries, 
and the peculiar conditions under uhich thev work, must be 
considered. A style of drafting acconunodated to the expectation 
of a very literal interpretation would necessitate the suggestion 

' Ilall, §^ l]]-]]rj, is i>(>jiiou» iin ttiis sultjt'ct, and his discussion of it 
and tilt! fuses t« n'liidi he rel'ers aiford inuiili itiiitter for reflection. 
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and distiussion of ho nmiiv possible contingencies, as would be 
likoly to cause needle.ss friction between the representatives of 
countries not always very ainicable. It seems best in the 
interest of peace that, when an agreement on broad lines has 
lx,'en reached, it should be expressed in language not striving 
to hide a felt doubt, but on the other hand tiot meticulously 
seeking occasions for doubt; and to such a style of drafting, 
which we believe to be that most common in treaties, a large 
and lilnTal spirit of interpretation will reasonably correspond. 
Perliaps no better instance can be given of the difference between 
the two modes of interpretation which we have in mind tiian 
this. State A has concluded with state B a treaty on tariffs 
containing what is known as the most favoiucd nation clause, 
promising to B the benefit of lower duties conceded to any other 
state. A then concludes with state C a treaty which, for some 
valuable consideration, concedes to it lower duties on certain 
ai-tick-s than are provided in the treaty with B. Can B demand 
the admission of its goods at the same rates of duty as those of 
C.'' On a literal system of interpretation it can, l.>ut on the 
broader system it cannot, unless the case admits of its giving to 
A the same consideration that is given by C, and it is willing to 
do so. The latter answer has been made by the Supreme Court 
of the I'nited States', and in our opinion justly. 

The classification of treaties has exercised many writers on 
intei-national law no less than their interpretation, but tbe only 
class to which it seems necessary here to refer is that of transitory 
or dispositive treaties, which have already been mentioned in 
connection with the continuity of states through changes of 
territory-, but of which a larger view must now Ix- taken. The 
dispositive character of a ti-eaty may be shown liy its vesting 
rights in individuals as well as by im])osing a servitude on 
territory ; and the rights so vested will continue to exist 
notwithstanding the outbreak of war between tlie states wliieh 
made the arrangement, and notwithstanding the transfer of the 
])Ojmlation enjoying the rights to another sovereignty by 
con(|uest or cession. Thus the right which was reciprocally 
given by the treaty of 1783 to the then owners of land in the 
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ITnited States and the Britinh dominions and their successoi's in 
title, to enjoy sucFi ownership notwithstanding their being filiens, 
was not de.stroyed by tlie outbreak of war between the two 
countries in 1812'. And we may go a step further, and detect 
son)ething of the dispositive ehanieter in a treaty which vests 
no right in individuals, but establishes between two states a 
condition of things intended to be permanent and by which 
the rights of individuals are att'ected; for example, by providing 
for the execution in either country of the judgments of the 
courts of law of the other country. The mutual rights of the 
two states are disposed of — a line of demarcation is drawn 
between the bodies of rights with which thev are respectively 
etpiipped — and although the outbreak i>f war between them 
may interpose practical obstacles to the observation of the line, 
on the conclusion of peace, if the treaty of peace be silent on 
the subject, ea<'h will reenter on the enjoyment of what may be 
called the ideal territorv assigned to it bv the old treaty just as 
it will reenter on the enjoyment of its physical teiTitory. But, 
since the dispositive character in such cases operates primarily 
between the states, the po])ulation of a district of which the 
sovereignty is transferred by compiest or cession will live for the 
future, as we have seen, under the system wliich such dispositions 
have created for the state to which they are annexed, and not 
under that which existed for their former state-". 



The Obsolescence of Treuties. 

Almost all theorists agree that to many treaties tlie tacit 
condition rebus sir sietnt'ihus is atbuhetl : thev were concluded in 
and by reason of special circumstances, and when those circum- 
stances disappear there arises a right to have them rescinded. 
If then, it is argued, the party for whose advantage such a treaty 
was ctmchidwl is ine(juitably obdurate, the party burdened by 
it will be ju-stified in treating it as obsolete. Mr Hall, while 

• Sutton V. Sutton, 1 R, and M. fU53 ; Societj/ fvr the Propngation of the 
GoM/ml V. New Haven, 8 Whcaton 4fi4. 

' As to the effect of the estaWishnieiit of the (ii>riiiaii empiru on the 
treaties between l!i»> [Juited Stiites ami the states iiiclinted in that enipirL', 
see Terlindtn v. Amea, 184 I'.S. 270 — an extradition cai^e. 



reprobating "the ^rowinfr laxity which is appaivnt in tlie 
lOudLitt of manv ^uverniucnts, and the curious tolerance with 
which gross violations of tkith are regarded hy public opinion," 
lavs down what he calls "a clear ptinciple" on the subject ; and 
if we cannot subscribe to its clearness, wc will give it in order to 
show how far clearness is attainable. "■ Neither party to a 
contract," he says, "can make its bintling effect dependent at 
his will upon conditions other than those con ten i plated at the 
moment when the contract was enteifd into, and on the other 
hand a contract ceases tt) be binding so soon iis anything which 
formed an implied condition of its obligatory force at the time 
of its eonclusion is esscntinllv alteredV" But the question only 
arises when there is a diH'erence as to what coinlitions were 
implied, or were contemplated, not as existent or poasible, but 
as essential. Kvidently the right of denouncing a treaty is an 
imperfect one, demanding for its perfection in any case better 
ietiuition than in the present state of international law is 
attfiinablc, but not therefore to Jx.' condemned in toto, only to 
lie exercised with a grave sense of moral responsibility". 

Conspicuous among treaties doomed by their nature to 
obsolescence arc those by which a state defcatetl in war is 
obliged to abstain from fortifying or otherwise making free use 
of some part of its territory, when the Rwtriction is not imposed 
Las forming part of a system of permanent neutrality. Art. 'i of 
le ti-eaty of Paris of 20 Nttvendjer 1H15 pn>hibited the fortifi- 
ition of Huningen by France, not as a part of the neutrality of 
Switzerland but in order to i-elieve the city of Hr'de from anxiety ; 
Mid iunnediately on the revolution of \H-iH the French provi- 
sional government declared that article to Ix; n(» longer binding. 
By art. 11 of the treaty of Paris of 1856 the Elack Sea was 
interdicted to the Hags of all powers, with the excej)tion of 
certain light vessels neces.sary for the service of the coast and of 
the mouths of the Danube; and by art. 1^ Russia and Turkey 
eniraiietl not to estatjlish or maintain anv military marine ai-senal 
on its coa.st ; but neitlier Russia nor Turkey was subjected to 
permanent neutrality. Russia took advantage of the Frnnco- 

- llmtfier v. I'liileit i<liiti'M, ijiiotei] in .Scott's f iwfjt on iiitfrtiiitioiuit Litw 
from 22 Court of Cliiiiiiit 4nH. 4U), may be referred to. ; ; 



German w&r of 1870 to denounce those stipulations, and they 
were nbrof^ateii by the treaty of London of Hi March 1871, after 
lip lioiiiajfe hat! Jwfii |mi(] at n conferenee to the continuing 
force of treaties not abrogated by the consent of the parties to 
them. The reader must exercise his own opinion as to the 
justiticfttion in tliese cases, but he will notice the diflf'ercnce 
between theui and the rieclaration in art. 92 of the Final Act of 
the congress of Vienna in 1815, that a certain part of Savoy 
belonginiT to the king of Saidinia "shall make part of the 
neutrality of Switzerland, such as it is recognised and guaranteed 
by the powere,"" as well as the provision in art. 3 of the treaty 
of Paris of 90 November 1815 that "the nentrulitv of Switzer- 
land shall be extended to the territory " there dcHned. By these 
ai"ticles a senitude or easement was created in certiiin districts 
of Savoy, a.s a part of a system of permanent neutrality created 
for tlie lienelit of all Europe, and a power affected by that 
sen'ituile can no more bv its own mere detei-niiiiation put an end 
to what is recognised as a part of the system than it could to the 
whole. 

We shall have to return to the subject in cotniection with the 
political action of states. 



CHAPTER XIII. 
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lA^gul and Foiitkal Claims dLsthi^-uhhed. 

Wk have now considered indepcndctit states as possessiiifi; 
sovereignty over teiriturien and subjcfts, and liave traced rules 
for their conduct in the relations which would arise out of that 
character even ii' they carefully restrictetl themselves to it. 
Tliosf rules Ijowever could nut always !>e reached by deductive 
rea.soiiing, because the sovereignties of ditt'erent states must 
clash so long as their subjects do not confine their travels and 
their activities within their respective territories, A large 
portion of eiuthority coiK-ernitig foi't^igii persons and things is 
allowed to the internal jurisdiction of states, and in the second 
part of tlus work we shall <ind other considerations coming in 
with regard to war and neutrality, the total result being the 
estnblishnient, through the joint effect of reason and custom, of 
a modiia vivemli between states. A claim which a sttitc may 
make on another for a breach of that modus lii'vudi, alleged to 
have been conunitted by the latter against the former or one of 
its subjects, resembles in important respects the claims which the 
subjects of any state make against one another in its national 
courts of ju.stice. There is the same reference to recognised 
rules as the test ; we meet in both cases, as we must whenever 
human action is concerned, with property, contract and tort; 
the notion of pniperty is further introduced into the claims of 
states by the analogy which ten'itorial sovereignty has to it ; 
nuifh of the reasoning by which the rules are established, and 
all the reasoning by which the claims of states on any occasion 




are asserted or denied to re-iult from them, is nither juridical than 
political. Tht.se then may be failed tlie legal claims of states, 
and if we were discciursintr of international aftkirs to an inhabit- 
ant of another plairet he might .sujjj^iuse that when we had 
explained them we had covered the whole groimd. He nii{»ht 
ask what nutre there was to say than that the independence of 
states precludes any interference by one of tliein with another, 
on any ground other than that of a rule forming part uf their 
modit.v vh'ctidi But we who ha%-e to do witli men a.s they are on 
the earth know that a large part of the action of states on one 
another is nut confined within those legal limits, but is of the 
kind known as political action. What then is its relation to 
international law ? 

We have already referred to tlircc cla.sses of cases in which 
political action is justitiable'. One is that in which no rule 
meeting the circumstances has been sanctioned by the consent of 
the international society. We do not mean only that there is 
no recognised rule for guiding action in the eircunistmices, but 
also that there is no general opinion condemning action in them ; 
for such an opinion, if it existed, would he ecjuivalent to a rule 
in favour of the state of thintfs whjcli must continue if action is 
not taken. A second class is that in which opinion is felt to be 
outgrowing a rule, so that a change in the law may be a.sserted 
in good conscience to be necessary, and yet, from the want of an 
international legislature, it is difficult to effect such change 
ottierwise tlum bv setting the example of it. And the third is 
that of an imperfect right, given by general opinitm, although 
there is no intemational organ capable of defining the circum- 
stances for its existence with tlie precision necessary for a rule. 
We have met with examples in the navigation of international 
rivers, extradition and the obsolescence of treaties ; and it must 
be observed of tfiis class that the complexity and variety of 
cirenmstances would often ntake it impos.sible, even if an inter- 
national organ existed, that it should pronounce its judgment in 
the form of a rule. These three cltisses correspond to the cases 
arising in the internal affairs of a state in which the action of 
the legislature is required to supjilement, to amend or to define 
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those rules of law which the jiuHfatLire has to apply, or to give 
relief ill particular cases vvliere sufficient definition i.s impossible. 
Action in them bv a state is political just as the action of a 
legislature i.s political. It stands towards international law, 
considered as a body of rules, that i.s as positive, very much as 
the action of parliament stands towai-ds the law of the land. If 
the action i.s taken not by a single state but l>v a congre-s-s, the 
analogy is as close a-s it can be, having regard to the different 
conditions under which law exists among states having no 
connnon goveniinent. Till " the parliament of man '' becomes 
a fact, states have to do for themselves what parliaments do for 
individuals. Of coui-se in doing it a state or a congj-es.s is bound, 
like a legi.slatui-e, to respect the principles of distributive justice ; 
to be sure that all its action, if otdy on the fringe or borderland 
of law, is within the domain of right' {droit). 

The cases in which the positive law of nations need.s to be 
supplemented, amended or precisely dcHncd, in order to bring 
it into c"onformitv with justice or right, or in which justice or 
right direct that particular relief from the positive law .should 
be allowed, appear to cover between them all the admissible 
political claims of states, as distinguished from tlieir legal 
claims arising out of a positive viodiM T'lvcnd't. But the subject 
may Ik- presented fVum different points of view, and, jis exhibiting 
a view of it wfiich we believe to be substantiully the same as 
ours, we draw particular attention to the memoranda which wei-e 
distributed by tiie Russian delegates to the nienibei-s of the 
Hague conference in 1899, explanatory of Articles 5 and 10 of 
the Russian draft of a convention on international mediation 
and arbitration'^. The di.stinction between the legal and political 
claims of states is there put foi-ward as coiTcsponditig to the 
distinction between tfio.se which admit and those which do not 
admit of lieing made the suf>ject of com[)ulsory arbitration, 
that is, of treaties being concluded by which states should bind 
themselves to refer them to arbitration, while it is adnn'tted 
that both are projxT occasions for mexliatioii. ITie contrast 
is represented as being one between conflicts of rights and of 

' See aUove, pp. 1) — II. 
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interests. The former conflicts are described as questions of »" 
secondary order, and as having for their characteristic that 
a stnte claims from anotht-r a material iiidt'iniiitv for damage or 
loss caused to itself or its subjects by acts of the defendant state 
or its subjects which it judges not to be in accordance with law;.! 
and it is pointed out that questions of this class rarely cause war. 
The latter are dcscrdx-d as touching the national honour of the 
state, or its superior or vital interests and its imprescriptible 
as,sets, and as having for their characteristic that a state claims 
from another that it shall exercise or abstain from exercising 
certain determinate attributes of sovereign power, that it shall 
do or not do certain determinate acts not touching material 
interests'; and it is pointed out that on such ipiestious depend 
in a lai-gc part the security and prosperity of the state, and that 
only the sovereign power can be the judge of them. As examples 
of the former or legal class of claims and of arbitrations to 
which they have been referretl are given " violation of the duties 
of neutrality (affairs ofJthc G£ner4j_^Arm£trong, 1851, and of the 
Alabama, 1872), vitdationof the rights of neutral states (blockade 
of Poj-tendik, 1843, &c.), unlawful arrest of a foreign subject 
(affairs of Ckpttxin White, 1864, of Dundonald, 1873, &c.), loss 
caused to a foreign subject by the fault of a sbite (Jiutteriield 
affair, 1888; conflict between Mexico and the United States,! 
1872; &c.), the seizure on terra firma of the private property of 
a belligerent (affair of the Macedonian), illegal seizure of ships 
(seizure of the V'cloz, Victoria and \ igie, 1852; atf'iir of the 
Phare, 1879; and othei-s), violation of fishery rights (aflair of 
the Newfoundland fisheries, 1877, tSie.)." And it is added : 
*' obviously in the exceptional cases in which the pecuniary 
interest at stake has an importance of the first order from the 
point of view of the interests of the state, for in.stance when the 
question is about the liaiikruptcy of a state, a power which 
appeals to its national honour or its vital interests will be able 



' Partiiuilar material interesLs are iutended, such as mi^lit oct-asioii 
legal plaiins r general niaterial intere.sts are nf rouree inrliiiliM! in the 
pnispority of" t.iie state, wliicii is saiil lar^rcly to dpfH'iul dii these <j^ nest ions. 
liienn impreJtrriptihh'M include moral as well as material posiju.ssions, in which 
sense the term "assets" has lately come into use r v,e employ it, hut 
an apology, since the term '' possessions " has ton material a aouiul. 
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to decline arbitration as the means of determining the con- 

mctr 

The tjuestions arising from the obsolescence of treaties are 
iiwcd by the memoranda among political ones. " The re- 
ciprocal rights and obligations of states," it is said, "are 
determined in a notable uieasure bv the body of what are called 
political treaties, which are nothing else than the tenrporary 
expression of fortuitous and transitory relations between the 
different national forces. These treaties bind the freedom of 
action of the parties so long a.s the political conditions which 
produced them remain without change. W'hen these change, 

»the rights and obligations resulting from the treaties necessarily 
change also. It may be said generally that the conflicts which 
arise on political treaties turn in most cases not so much on a 
diflferencc in the interpretation of what the treaty lays down a.s 
on the changes to be made in its provisions or on its complete 
abrogation. Consetjuentlv the powers which take an active part 
in the political life of Europe cannot snbnrit conHicts arising on 
political treaties to a court of arbitration, in the eyes of which 
what i.s laid down by the treaty would be as binding and 
inviolable as what is laid down by the positive law is in the 
eyes of a national court of justice'." 

Indeed the distinction which we are considering is generally 
made tlie basis of treaties by which states bind themselves to 
refer certain classes of differences to arbitration, or pi*ovide the 
machinery for international arbitration. In the Hague Conven- 
tion for the Pacific Setthiment of International Disputes, Art. 10, 
it is said that " in questions of a legal nature [(Tordre juridique\y 
and esf>ccially in the interpretation or appliciticjn of international 
conventions, arbitration is 7'ecogiiised by the signatory powers 
as the most effective and at the same time the most ecpiitable 
means of settling disputes which diplomacy has failed to settle." 
Since tliat convention did not include an obligation to resort to 
arbitration, it could ea.sily reconnnend a class of eases as suitable 



' In aa artkle on Inlcraational Arbitration, in the hiternutiouulJouiiml 
of Ethicn for October ItiiMi (vol. 7, pp. 1 — -0)j reprinted as an a]»]^e^4lix to 
this volume, we distijiguishcd between le^al and [Militical (lifferem-es be- 
tween states, anfl pointed out the Itearinjj- of tbe distinttion on Itieir g'eneral 
euitableiiesB for arbitration. 
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for that remedy without declaririif thcin to be the sole class^ 
But when an obligation is contemplatfd the usual course is 
excliule the cast's to whicli it is iint to applv, and so not the' 
legal but tht political c-lass of diflbrc-tU'es is brought into pro- 
muience. Thus in the Anglp-French ti-eaty of 14 October 1903 
the condition for submission to arbitration is expressed as Ijeinfl 
that the diflej-etices '"(Jo nut involve either the vital interests OE 
the independence or honour of the tw(j contracting states, and 
that they do not aft'ect the interests of a thii-d power.'" And' 
the plau of c;enernl arbitration which at the Pan-American 
congress of 1890 received the votes of sixteen of the nineteen 
American republics, inchiding the United States, the three 
wanting being Chile, Uruguay and San Uontingo, laid down 
that " the sole cjuestions excepted are those which, in the 
judgment of any one of the nations involved in the controversy, 
niav imperil its independence." Of course independence is such 
a \ntal interest and imprescriptible asset as the Russian memo- 
randa mention, and on the other hand its notion brings in 
a reference to justice, by which we have pointed out that 
fjolitical claims transcending legal ones are constituted and 
linnted. For the independence of a state is encroached on, not 
oidy when its separate existence is at stake, but v\4ienever it is 
hindered in doing or not doing any thing that an independent 
state may justly do or abstain from doing. Thus the ditt'erent 
points of view from which the distinction between legal and 
political claims has been presented in this section are in essential 
agreement. 

That distinction is not eo nomine one of old standing in th« 
theoretical treatment of international law. It has been brought 
into prominence under the nomenclature of legal or juritlical ant 
political by the discussions and negotiations on arbitratior 
which is essentially a jm'idical proceeding, although in the case 
of claims of tlie juridical class the practice by stjites of arliitra- 
tion for their settlement is so old and frequent that thei 
peculiarity could not fail to attract notice in one form oi 
another. That there arc gi-ave practical difficulties in the waj 
of extending beyond them any binding agreement to subnnt tq 
arbiti^atimi is plain enough, as we have showni in the essav' 
ftH'ining the appendix, but even a ease of political difference 



may sometinles happen in which states may reasonably, of their 
free deterniinfttioti, tfike that method of attaining the peace 
which is prinnised to men of goo<l will. That however is rather 
a question of statesmanship than of the science of international 
law. It is enough here to urge that while that science, in ac- 
cordance with the general opinion of the ivorld as shown by the 
limitations in arbitration treaties, does not always preclude action 
on claims not given by positive law being taken on independent 
responsibility, such action ought always to l)e preceded by the 
most scrupuloas examination of the justitication for it. 



The Alleged 1/ikerent liights of States. 

The common classification of the right-s of states has been 
into those which are inherent in them and tiierefore absolute, 
and those which arise to theui from express or tacit convention 
and from contract. I will quote the language in which it is 
described by Rivier, one of the most acconijilished iuri.sts who 
have employed themselves on international law. 

"These rig-hts of self-preservation (comemithn), respect, iudependeuce 
and mutual traile, whicb van all be carried baek to a siiiffle i'i(j;lit of 
self-praservatiiHi, are fniiiiileil on the very notion of the state as a person 
of the law of nations. They form the general statute (tor) of the law 
{droit} of autiotiij, and the eonimoii coustitutiun of our political civilisation. 
The recofrnition of a state in the <[iiaUty of a subject of tlie law of nations 
iinjdipK i/im jure the recofftiition of its legitimate possession of those 
right". They ;irc called the esHetitial, or fundamental, primordial, abH(dute, 
permanent riphta, in <ippositi<in to those arisiiiir from express or tacit 
conventions, wliicli are ."onietinies described as liyprtlietiml iir conditional, 
relative, accideiitjit rij<htH. 'I'he autbnrities differ iu referriiiff to one or 
another of them the lejral rights [/(wtUti-K) which are theii' inaiitfc.statioiia. 
Those ditferences are scarcely more than external; there is ajfrcement at 
bottom. Every act whifh violates an essential rij^ht is a bj-eaeh of the law 
of nations, an international errime or misdemeanour. The state injured 
has the right to demand reparation anrl satisfaction, and to compel the 
offeiidinfj; or respoiisihle state to jfive it'." 

Evidently the conditional or relative rights of this i[uotation 
are those comprising vi-hat we have described as the modii-t 
Vivendi between states, from which legal cluinus spring, and the 

' Rivier, Principr.» du Droit des fieim, t. 1, p. 257. 
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essential or absolute rights serve the purpose of the political 
claims of states, in justifying in certain cases action which the 
strift le^al rules entering intir the modiin vivend't would not 
authorise or would even condenni. But it may be questioned 
whether rights so inherent in a state that tlicy are founded o 
its very notion can properly be admitted. 

Natural pei-sons may have inherent rightwS, that is, rights t 
be ordinarily enjoyed within the delinition given to them by the 
law of the land, but which ait^i so sacred as in extreme cajics to 
warrant revolutionary resistiince if that law does not adequately 
recognise them. The right of association is one of them, but it 
is one over which the laws of all countries lirid it necessary to 
exercise a very real control, so much greater is the power of 
association for evil than that of its individual niembere. But 
states are nothing more than associations of natural persons, 
acting too outside the salutarv control of national law. Surely 
then the natural right of a-ssociation is pushed to an intolerable 
extent when men are deemed to lie empowered by it to give 
absolute rights to their creations in the international world; fo: 
instance, to give to a state an absolute right of self-preservation, 
in circunistiinces analogous to those which would justify a well 
ordered state in dissolving an association which had Ijeen erected 
within it. Surely also it is a logical error to assume, because 
states are moral persons and therefore capable of rights equally 
with natural individuals, that thev nuist have the same rights ^^(^1 
natural individuals. ^^ 

Again, the doctrine of absolute rights threatens to lead to | 
no practical result for states, as it would lead to none for men if 
there was not the law of the land over them to measure their 
rights in all oi-dinary cases. Wolff, to whom more than to any one ' 
else international law is indebted for that doctrine, taught that 
states ha\'e a right to those things by means of which they niay^^ 
avert their destruction and what tends to it, or without vvhica^^ 
they cannot perfect themselves or avoid what tends to their im- 
perfection. But what two states deem that they require in order ' 
to avert their destruction or to promote their perfection may be 
incompatible, and then the doctrine gives only a clashing of equ*d 
rights. To meet this Wolff taught that every nation is free, 
and that by virtue pf natural liberty every one must be allowed 




to be the judge of his own actions, so that the right of a nation 
to what other nations natiirallv owe it is one which it must not 
enforce against the will of the latter, lliat view might receive 
support from what Thoinasiiis had taught not long before, 
that the only duties which can be enforced consistently with 
justice are thosse which arise from the maxim " do not to others 
what you would not wish them to do to you," in other words, 
that negative duties alone Iwlong to justice, affirmative ones 
being pei'manently relegated to the domain of morals^. Hut 
it woidd prohibit all political action by states, and while it is 
needJess to say that it has not lycen canned out in practice, it 
must he added that most of those writers who admit absolute 
state rights have not even in theory atlopted WolfTs negative 
conclusions, but have laboured to rt:concile their Ht)ctrine with 
positive results by \arious unsatisfactory methods, one being 
that of a fmther plunge into the arbitrary in order to establish 
a hierarc hical ord cT of rights, indicating which must give way 
in the event of their clashing. That system reaches its climax 
when the right of self-preservation is made to swallow up all 
the others, as is done by Bonfils and Hivier. Le droit de con- 
servation, the lattei' says, eat Ic praitier dc'i droit'i i'-ssodids ; il 
lea rtmime tons. And he goes on to ipiote from Bonfils: pn 
rSaiite il iiPy a paiir lis Itnts, per-'ion nes natiireUcH ft iieci'.t.taires, 
qiinn seul droit primordhd, tin M'td droit ^foiida?iii-iif ill, le droit 
« rexiMtmii'-. This, as well as the prominence given in prac^tice 
to the plea of self-preservation as the warrant for political action, 
justiliable and unjustifiable, will oblige us to consider that al!ege<i 
inherent right in some detail. 

In the mean time a further observation must be made on 
the doctrine of inherent rights. (Distributive justice, which is 
practically equivalent to the natural law of certain pliilost>phica.l 
schools, is the only source from which rights other than legal 
ones can be derived either to individual men or to states^. In 



• \\'»W, Jan gent i urn methoiln Kvietitijicii pert nictiit urn (174t)), §§32j34, 
SJ, 1-J7. l-5y. Ab to Tiininasius (1705) see Lorimer'a Imtitule* of fnter- 
natioMil Jmu% book 1, cliaft. xi. 

^ llivier, u.s., quatiiig lionlils 241. 

' Juntitia expMrix maintains men or states in the eiijoyineiit of those 
legal rights (Jiicu/tateii) wliich belong to them under the distribution of 
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states which have attained the European standard and form of 
civiHsation the natuie i>t' individual men is so fixed that certain 
decrees of justice about them may also be regarded as fixed, for 
instance, that which excludes slavery except as the punishment 
of crime. Hence there may be inherent rityhts, as that to 
personal freedom.^ liut the nature of states hsis varied in 
historical times, atul may again vary. (The evolution of society 
proceeds much faster than the evolution of uian^ Hence inherenti 
rights of states, could thev be admitted, would have but a 
relative degree of lixJty, And indeed we find that while the old 
wi'iters on natural law contemplated their results as being 
applicable to all independent human groups, by the very fact of 
their having no connnou superior, the tendency now is to treat 
international law as being relative to what is called "the modem 
state." I'erhaps however that state is not fixed enough to make 
it wise to endow it with inherent lights, instead of working out 
each problem which concerns it on its particular merits. 

TA-e Alleged Inherent Right of Self-Preservation. 

The objections which we have in-ged against the general 
doctrine of the inherent rights of states must now be followed 
by an examination of the one of those rights which is recognised^ 
on all hands as being the most important, that of self-preserva- 
tion. We will take the account of what we opjjose from Rivier, 
himoris causa, and especially because of his authority in Romani 
law, the doctrine of which with regard to individuals has been] 
made a foundation for what is asserted in the t;ase of stiites. 

"When," Rivier says, "a conflict arises between the right of self- 
preservatinti of a state ami the duty of that stttt«» to respect the right of 
aiiotlier, the rif^ht of self-preservatitm overrides the duty. Prhiiuni rivere. 
A mail iTiHy l<e free to sacrifice himself. It is never pei-mitted to a 
govertiment to sacritice the .state of which the iJestinies are confided to it 
The jkruvenimeiit is then authorised, and even in certain uircumstanci 



Buch rig'lits existing in the society of which they form part. Distributivi 
justice {tiHriliiitrir) refjulates that distribution. Its prtnince lies de Ivffal 
firfHiiii, OP, oceasiioiially, in pointing out that in a particular case reli 
ought tij lie jfiveu from tlie operation of a legal rule wliicli it would 
inconvenient to modify generally. 



bouud, to violate tlie right of 



mud, to violate the right tit another wmiitry for the safety {mlut) of its 
own. 'lliat is the excuse of necessity, an application of the r©a«oo of 
state. It is a Icg-itimate excuse'." 



We will here pause to remark that an arginnent which may 
be good as between a .state and a government entrusted hy it 
with its destinies is not necessarily good between it and that 
government togetlier and another state ; or we may put it that 
no state can entrust its government with wider powei's than 
itsetf possesses. But Kivier adcis : 

"The excuse of in?<"«'ssity has always hecn allowed to private persous; 
n fortiori it will not he refused to states. — IJlpian, 1. 2t>, §3, Ad legem 
Aqiii/intn, ii, 2: Rem Lnheo arrihit fi, cum vi vmtontm ?!«('(.» impnhn exxct in 
fuuex tinrliunirum iiffei'iiix ft miutci' futiex pra'cidinxent^m nuiio alio ritodo nitti 
preeciis-iii J'unilftiti explicure xe potuit, iiitUiim iwtiimem dundam. 'I'he sariiej 
1. 49, § 1, same title-." 

In the case so put by Labeo there .seems to have been an 
accidental phvsical entanglement of two ships which had to be 
en<led in one wwy or another, but the ca.ses in which the light 
of self-preservation is invoked to justify the political action of 
a state are those in which action clearly aggressive in its external 
character, and not demanded by any physical necessity, is a.sserted 
to fall in its intrinsic character within that right. There, what- 
ever may have been the Roman law, British law does not permit 
a man to ward ott' danger from hitnsetf by transferring it to an 
innocent j>erson. If he has preserved himself by action externally 
aggrcs,sive against another, he cannot justify his action as in- 
trinsically defensive unless the pei"son against whom it was 
directed was in fault towards him. Thus it has l>een held in 
England that, when a shipwrecked crew is in danger of starva- 
tion, it is not lawful for them to kill and eat one of their nuinlwr, 
however pressing the ttocessity-'. And it has been held in 
Scotland that a sliip, in harbour during a gale and in want of 

' Prinripex dii l>rtiit drx (jeiu, X. 1, p. 277. 

=* //y.. p. 27U. 

^ t^tteen r. thttih^ mid Stephens^ 14tJ.B.D. 27'^; (teei(le<] otiniiimously 
hy Lord thief Justii-e t'nleridafe, Jtistices Grove and Deiimaii, and Barons 
Pollock and limhileston. Their lordships stated that they hud Justice 
Steplifji's aiitiiority for repudiating an inference in favour of the contrary 
opinion which had been drawn from some pajsages in his writings: p. 2Wi. 



searoorrij may not eut the ropes of another ship and send her 
adrift even though it is her only means of escape, but must pay 
conipeu^iation". IJahility to suffer hurt, whehher in person, in 
property or in rij^hts, and whether by sentence of law or by 
private action which the law peimits, presupposes a duty violated 
by the person who is to suffer it. When a snialJ injury is 
inflicted in obedience to an almost iri-csistible impulse, the law 
may overlook it, but in principle we may not hurt another or 
infringe his rights, even for our self-preservation, when he has 
not failed in any duty towards us. 

Self-preservation, when carried beyond this point, is a natural 
impulse, an effect of the laws to wliii-h human nature is subject 
in the st/ige of advancement to which it has yet attained. But 
the oHice of jural law is not to register and consecrate the effects 
of the laws of nature, hut to control thein by the introduction 
of the ]>rinciple of justice, where an unreflecting submi.ssion 
to the tendencies which in their untamed state they promote 
would he destructive of society. In that way human nature 
itself has been gradually improved, and we may hope will con- 
tinue to be so ; but the contrast between, on the one hand, the 
generalisations which express whatever with regard to self- 
presenation may be its actual condition from time to time, and 
on the other hand the rules to be enforced by government on 
the same subject, fnmi.sh an instructive iastance of the difference, 
too often overlooked, between the law.s of natur'e, which are the 
generalised expression of what is, and jivral laws, ^^llich lay down 
what is to be done'-'. In the case of a state tFie impulse or 
tendency which jtistice must control is not even that which arises 
spoiitane<jnsly on the appearance of danger to natural life or 
individual welfare, but that which arises from the secondary 
attachment formed to human institutions. No doubt the st^te 
is of all human in.stitutions that to which attachment is the 
most elevating to the emotions and the moral sentiments, 
especially when, as is the case of most states, its origin is so remote 
that the steps which have led up to it are forgotten, and it 

' Ourrie v. Afhin, .11 Scnttiit/i L(ia> liejifirtcr H14. Sc« tlte article on 
that ease in 6 Jiiridicir/ Hcuivtv lih-i — 3fi], in wliit;h Mr W . iia,\hraM\\ MiUer 
criticises the commou view of the Roman law. 

'•* See above, p. 5. 



wears the semblance of being a mould appointed by superior 
power for the fcelings of its intMnbeis to bike shape from. Then 
those feelings, directed towards it, come nearest to pure altruism, 
having the smallest ingredient of satisfaction for ourselves or in 
our own work. But even tlien, although as a genei-al rule we 
must iMlniifc the truth of WolfTs principle, that a state ought to 
preserve and perfect itself as an association of its citizens in order 
to promote their conmion good, patriotism should not allow us 
to forget that even our own good, and still less tliat of the world, 
does not always and imperatively require the maintenance of our 
state', still less its maintenance in its actual limits and with 
undiuiiuished resources. The Hrst interest of a society, national 
or international, is justice; and justice is violated when any state 
which has not failed in its duty is subjected to aggression in- 
tended for tlie preservation or perfection of another. 

The Trill- Jnfenuttional li'ig-ht of Melf'-Pretiervathn. 

What we take to he pointed out by justice as the true 
inteniational right of self-preservation is merely that of self- 
defence. A state may defend itself, by preventive means if in 
its conscientious judgment necessary, against attack by another 
state, threat of attack, or prcpai-ations or other conduct from 
which an intention to attack may leasonably be appi-ehended. 
In so doing it will be acting in a manner intrinsically defensive 
even though externally aggressive. In attack we include all 
violation of the legal rights of itself or of its subjects, whether 
by the offending state or by its subjects without due repression 

1 Rivier gets a glimpse »( tliis. Lhi Hat pHttl-il jti-nire stni tlrvit it 
re.vixifni'f, en t'tre tlvcUirc ih-cltn't CkkI a qiuA n'l-.tfiuxtrnit Kinm tltmtt- iv/iii 
qui fiuferiii/ d'nne vintiii'm pprxidiintf fr* reglrii liu itrnit den gnm, ijui agirait 
conlriiireiiimt a foute hontie J'oi, I'l tonle /lumiiniti' ; il m mettridt immi liorx du 
droit den ffenn, horn /a loi inteniutiminlf. Immediately however he seems to 
set tip a(piii) the ahsolute riglit to existence, liy asking^ maix rjni xf^rti jugef 
Priurijien fin Droit ilfx flrux, t. Ij p. S.iO. If such a case arose, as it may- 
arise with ry^nni to Tiu-key., the states tiillerl uii l*y the circumstances to 
deal with it must iii the present imperfect Drffjiiiisatioii of the world he the 
jiuljfes of tlieir own political actiiiii, as the tireat Powers were in IHI.}, 
wlieii they justly dcteriniiied to exclude Xapuleon frnni the throne of 
FraiicBj whatever other goveniineut France mijfht give herself. 



bv it, or ample compensation when the nature of the case 
admits compensation. And by due repression we intend such 
as will ffffctually prevent ii!l hitt triHinij injnrie.s (tie minimis 
non cn/at le.t), oven tlutugh the want of surli repression may 
arise from the powerlessness of the government in question. 
The fon.scieiitious judgment of the state acting on the right 
thus allowed must necessarily stand in the place of authoritative 
sanction, so long as the present imperfect organisjition of the 
world continues. If its legal rights or those of its subjects are 
concerned, and the necessity is not great and immediate, action 
on the right of .self-preservation will seldom be conscientious 
unless arbitration ha.s fii"st been offered and refused ; and there 
may be cases of a political kind not wholly unfitted for 
arbitration. 

In illustration of this doctrine we will first refer to our 
section on Sdf-Di'J'i'ncc on the open sea in time of Peaie^, in 
which some cases of preventive action on behalf of legal rights 
ait di-scussed. Another illustrative case is that of the Caroline 
in 1838. A large body of Canadian insurgents and United 
States sympathisers had collectcil iti the state of New York, 
where they obtained small arm.s and twelve guns by force from 
an arsenal, fired shots across the river Niagara into British 
territory, and were preparing to em[)loy the steamer Caroline 
for their own cro.ssing. Thereupon a British force boarded her 
while at her moorings on the New York side, and sent her a<irift 
down the falls of Niagara. The Uirited States complained of the 
violation of territory, and said that it lay on England " to sliow 
a necessity of self-defence, instant, overwhelming, leaving no 
choice of means and no moment for deliberation... also tliat the 
local authorities of Canada, even supposing the necessity of the 
moment authorised them to enter the temtories of the United 
States at all, did nothing unreasonable ov excessive, since the 
act justified by the necessity of self-defence mu.st be limited by 
that necessity and kept clearly w ithin it.^' Tliis was good law, | 
except as to the emergency's leaving no moment for deliberation, 
wliicli seems to imply, but perhaps was not intended to imply, 
that the act was one which deliberation would condemn. 



' Above, pp, 107 — 172. 
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Choice of iiiuans there was not, for tht United States goveni- 
iiient, even had there been time for applying to it, had aheady 
shown itself powerless, and a regiment of militia was looking on 
at tlie moment without attempting to interfere with the raiders. 
The British government justified the acts of its autliorities, at 
the winie time reeognisiug the fornial inviolability of foreign 
territory by expressing its regret, and the incident was allowed 
to drop. As IJall points out, it was better for the Uidted 
States themselves that the formal violation should occur, than 
thai the lawlessness existing in their territxn'v should be suffered 
to produce conaetjuences for which they might have been held 
responsible'. 

Kxamples of the same character as the seizure of the 
Caroline have been given by the United States. In 1817 
adventurer-s, acting in the name of the insurgent Spanish 
colonics of Buenos Ayrcs and Venezuela, established themselves 
on Amelia Island in Florida, then belonging t«) Spain but very 
near the boundary of Georgia, and in the language of Mr Adams, 
Ii'nited States secretary of sttite, "assumed an attitude too 
pernicious to tlie peace and prosperity of this union and of its 
citizens to Ix- tolerated.*" The Spanish authorities made "a 

' III 1840 MfLend, ;t British suhjei-t, hhs iirrcsted in the stete of 
New V'ork and trit'ii fur the share whii;h \w liad t<«keii in the destruction 
of the (.'arnliiit', liut was lu-ijiiitteil iin an «/(///, the stiite courts hiiviiif!; lieid 
that the adoption of liis a.iits hy the British povertimetit as acts of state was 
NO dwffricc hefore them, 'Hie federal g'nveninient, on wliii'li a dfimaiid for 
McLeiid'R releiisc had been Triable by Great Britain, agreed in repudiating- 
that view of tlie law, and an aet of congress (29 Aiijfust 1842) was passed, 
g'iviiiff joriHdif.'tinri rif sui'h cases to thtt federal riuirts. The question 
whether a fnreifjiier is answerable to the local jurisdiction for acts done 
under the authority of his state, in the course of an invasion in time of 
War. wtmhl have bpen liable to too plain a iieg^atiie to he raised ; aiul since 
the authority of the state is the ground of the inimunity there is no reason 
to disting'uish, for this purpose, a violation in time of ]K'ace for self-defence 
from a warlike invasion. But in Th« Comwomrfn/th of Muxmchitsettx v, 
Hlmlgi'lt, VI Metealf ^(\, Svntfs Cnnvn on luifrnntioiui/ Low 30B, it was 
decided that the order of a Rhode Island military officer, which the 
Governor of that state exjiressly refused to a<lopt, would not exempt the 
military inferior oWying^ it from the jurisdiction of tlie state of \Jassa- 
chusett*! for the violation of its territory. 'Hie reasoning comprehended 
the case uf two independent states, and apiiears tu have been just. 



feeble and ineffectual attempt to recover possession of the 
isliiiid,'^ and the United States forces then occupied it by 
direction of President Monroe". In 1818, Spain failing to 
restrain the Seminole Indians of Floiida from incursions into 
the United States, the same president authorised General 
Jackson to oeenpy the Spanish post of St Mark^s, in the heart 
of the Indian eountry, with orders to deliver it up to its 
rightful ownera "on the an*ival of a competent force to defend 
it against those savages and their associates -." 

Perhaps the niost memorable instance of political action on 
the ground of s£U'-jTmie!"vation, justifiable in our opinion, is that 
of the seizure of the Danish fleet by England in 1807. After 
the treaty of Tilsit there was good reason for believing that 
Napoleon and the czar Alexander, in order to obtain a gi^eat 
increase of naval power against England, intended to compel 
Denniark, by force if necessary, to join them in the war. The 
British government demanded of Denmark the suiTcnder of her 
fleet, offering the most solcnni pledge that on tlie conclusion of 
a general peace it should be restored in the same condition and 
state of equipment as wheu received. And on meeting with a 
refusal it caused the fleet to be captured by force of amis. 
Such a case is essentially similar to that of a belligerent having 
sure information that his enemy, in order to obtain a strategic 
advantage, is about to march an army across the territory of a 
neutral clearly too weak to resist, in which circuinstancas it 
would be impossible to deny him the right of antici[)ating the 
blow on the neutral tenntory. The principle that the legal 
rights of a state are not to be violated without its own fault is 



' J Wbarton's Digett, §50 a. 

" lb., 5 50b. In tlie same vnlume, §50e, will be found iiifornintioii 
relating to the raitis of Mexican liulians and wandLM-iiijj Mexieaits uii 
L'nited States territory, wliich the Tiiited States authiirities were inialile to 
suppress witboiit pursuing the offenders aero.*,-! the frontier, passiujj for 
vast distances through wild country, which they ultiimed the right to do 
and to punish the otfeinJers where found. Mexico does not seem to Jjave 
seriously objected, and cotiveritioiis for the reciprocal crossiujf of the 
frontier were concluded. The case was one of which tlie oteurrence must 
be rare, and although ])Uoisliii!ieiit is something beyrtiuf defence, the 
priiu'ijile would seem to warrant the injured party in inflicting it where 
tlie repetition of the offence cannot otherwise he prevented. 



not really infringed, for when a state is unable of itself to 
prevent a hostile iiw bcirij^ made of its territory or its resources, 
it ought to tiilovv {jr'optT iiieasjiu'es of self-protection to be taken 
by the state agaiii-st which the hostile use is iiiijwiirling, or else 
must be deemed to intend that use as the necessary consequence 
of refusing the permission. It is a principle of jurisprudence 
that every one is jM-esumed to intend the necessary consequences 
of his actions. We cannot therefore subscribe to the condemna- 
tion wliicli many continental writens have pronounced on the 
conduct of England in 1807. 

It is with relation to the particular topic of international 
law which we are now considering that the principle of policy 
which for centuries has been known and acted on as the balance 
of power must be discussed. That principle may be stated as 
requiring that every European state, either by it.s own sti'ength 
or by that of a political system to which it belongs and on the 
assistance of the other members of which it can rely, shall be 
able to resist all attacks which any other state or system may 
make on it. As a corollary, any state or political system may 
be prevented, by war if necessary, from inci-easing its relative 
streugtli so much a-s to give it a decidedly preponderating 
strength in Europe. The justification of this principle, so far 
as it can have any, must lie in the expectation that any state 
or system will use such "strength as it has in attacking its 
neighbours or encroaching on their rights. And it would be 
difficult to deny that there have been sbiites a.s to the conduct 
of which such an expectation was well founded, so that other 
states were warniuted in trying to reduce or limit the strength 
which they could command either in themselves or by their 
alliances, in order to secure their own safety by a balance of 
power. It is more doubtful whether international practice was 
ever so bad that the expectation of attack could reasonably be 
founded on the mere possession of strength by a neighbour, 
without specific grounds for inferring his intention, and certainly 
now such general and a priori suspicion would be baseless. 
Nothing therefore savouring of the principle of the balance of 
power ought now to remain, except such precautions as in 
particular cases may com mend themselves to a cool head not 
easily alarmed. The natural growth of a nation in power, and 




even the iticrea.se of its armaments in a fair proportion to its 
population ami wealth and to the interests which it has to 
defend, must be looked on without jealousy, and without any 
attempt to cheek it, bv those nations which bv an inferiority of 
character or situation are destined to a decline in relative power. 
Growth by accession of territory presents a different question. 
The principle that any alteration of the map of Europe is a 
matter of legitimate interest even to the remotest member of 
the European state system, though no doubt the principle of 
the balance of power as a means of self-preservation had the 
chief share in its establishment, has, now at least, a force of its 
own, due to the general importajice of justice in anv assemblage 
of men or states which has the least pretension to be r^arded 
an a society'. But it is only for the sake of justice that any 
right of interference with an accession of territory exists. 

Ititervetitwii. 

The term intervention is used in international law to 
express two very different cases of political action. One is the 
interference of a state in affairs pending between two or more 
other states, the other is the interference of a state in the 
internal affairs of another state. Little remains to be said on 
the former after the observations which we have made on the 
principle of the balance of power. When the relations between 
any two or more states have either passed into war or reached a 
degree of tension clearly threatening war, to deny the right of 
any other state to intervene in support of justice would be to 
deny the existence of an international society. ^Vhen an 
analogous situation exists, between individuals in a nation 
provided with a police, if the pwlice are not present, as they 
cannot always be, it is both the right and the duty of bystanders 
to put an end to a brawl or to intercept a blow by which a 
brawl would be conuuenced. Still more must this be at least 



• See above, p. 48. Of course every state in turu which exacts a 
cession of territory after a successful war, or seeks to profit by the 
marriage or inheritance of its monarchs, denies that a third power has any 
voice in the matter. But every state in turn claims a voice in such 
matters when it deems it to its interest to do bo. 
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a right among states not provided with a police, but having 
coimnercial and other interests unavoidably affected by a war in 
any part of the world, while it commonly happens that several 
of them have also separate interests connected with the quarrel 
or with the way in which it may be settled. In such circum- 
stances the motive for intervention is always present in more or 
leas strength, and the general judgment of history has never 
condemned statesmen for acting on it, when it has been adcifuate 
to compensate the damage and risk attendant on widening the 
area of an international quarrel, and when the action taken on 
it has been consonant with justice. 

Intervention in the internal affairs of another state is 
-justifiable in two classes of cases. The first is when the object 
is to put down a government which attacks the peace, external 
or internal, of foreign countries, or of which the conduct or 
avowed policy amounts to a standing threat of such an attack. 
The second is when a country has fallen into such a condition of 
anarchv or misrule as unavindably to disturb the peace, exteriial 
or internal, of its neighbours, whatever the conduct or policy 
of its gtivenuucnt may be in that respect. 

Of the first class no lietter example can be given than the 
decision of the great powers in 1815 to exclude Napoleon from 
the throne of France, as a man the experience of «'ho»c conduct 
precludetl belief in any protestations of peacefulne.ss which he 
might make. With this must be strongly contivLsted the 
attempt which during a few veal's after the congi'ess of Vienna 
was made by the continental great powei-s to rule Europe on the 
principle of legitimacy. In the circular despatch wliich, on the 
occasion of the insurrection at Naples, the courts of Austria, 
Hussia and Prussia dated from Tnippau, 8 December 1820, they 
said that " the powers have exercised an incontestable right 
in occupying themselves \vith taking in common mea.surcs of 
security ligainst states in which the overthrov^- of the govenmient 
by a revolt, even could it be considered onlv as a dangerous 
example, niust have for its consequence a hostile attitude against 
all constitutions and legitimate governments." This wa.s to 
a right of .self-preservation against the contagion of 
revolution ; to deny to a nation the right of establishing for 
itself freid stdtitutions, by force if they cannot otherwise be 
WB. > 20 
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attained, lest the example should be dangerous to autocratic 
governments in other countriwv. 'I'he true principle was expressed 
by Canning, when on 31 March 1823, «>n the oct-asion of the 
French intervention against tlie goverrnnent which had been 
established by insurrection in Spain, he wrote to the British 
ambassador at Paris : " No proof wa« produced to his nrajestv's 
plenipotentiary of the existence of any design on the part of the 
Spanish govennnjent to invade the territory of France, of any 
attempt to introduce disaffection among her soldiery, or of any 
project to undermine her political institutions; and so long as 
the troubles and disturbances of Spain should be confined within 
the circle of her own territory, they eouki not be athiiitted bv 
the British government to afford any plea for foreign interference. 
If the end of the last and the beginning of the pi-esent century 
saw all Europe combined against France, it was not on account 
of the internal changes which France thought necessary for her 
own political and civil reformation, but because she attempted 
to propagate first her principles, and afterwards hei- dominion, 
by the sword'." The system of the Holy Alliance treated 
the international socictv as one for the mutual insurance of 
established governments, and it was not until its defeat that 
"the modern sbite" of wliich so much is heard on the continent, 
and of which one essential clmmcteristic is the distinction 
between a state and its government, fully emerged as the subject 
of international law'-. 

In considering anarchy and misrule as a ground for inter- 
vention the view must not be confined to the physical 
consequences which they may have beyond the limits of the 
tenitory in which they rage. Those are often serious enough, 
such as the frontier raids in which atrarchy often boils over, or 
the piracy that may arise in seas in which an enfeebled govern- 
ment can no longer maintain the rule of law". The moral effect 

' VVo quote the last sentence only for tlie principle, without implying 
anything as to the historical accuracy of the judgmetit passed hy Canning 
on the wars of tliu French revolution, further than that it was certainly a 
true judgment so far as cnnceriis the {»art taken in tliose wars by (irt^at 
Britain. ^ iSee almve, p. oU. jk 

'^ Tlie piracy which acquired new vij^our in tht'. L*'vaut duniiJB. 
and devastating' strujfffle for tlie irulepriuleiicc of tlreete i» as "* 
justifications which Great Britain, France and Russia hail 




on the neighbouring populations is to be taken into the account. 
Where these inchide considerable numbers allied by religion, 
language or race to the populations sufteritig^ from misrule, to 
restrain the iunner from giving support to the latter in violation 
of the legal rights of the misruled state may be a task beyond 
the power of their government, or requiring it to resort to 
niodes of constraint irkrionie to its subjects, and not necessary 
for their good order if they were not excited by the spectacle of 
miseries which thev must feel acutely. It is idle to argue in 
such a case that the duty of the neighbouring peoples is to look 
on quietly. Laws are made for men and not for creatures of 
the imagination, and they mast not create or tolerate for them 
situations which are bey<nid the endurance, we will not say of 
aveiage human nature, since laws may fairly expect to raise the 
standar'd by their operation, but of the best hunjan nature that 
at the time and place they can hope to meet with. It would be 
outside our scope to pass judgment on present or recent cases, 
but it is by these principles that we must try such interventions 
an liave taken place in Turkey, or as that of the United States 
in Cuba. 

Let us now suppose that a state has intervened in the 
internal affairs of another, whether with sufficient justification 
or not: does that fact give to third states a right of intervention 
in the same affairs, on a principle sometimes advanced as that 
of intervention agnin.st intervention? We nmst say that the 
aHairs in question have ceased to be purely internal from the 
moment of the first intervention, even if it was tlie body 
internationally recognised as the govemnient which callcfl in the 
foreign aid. The physical forces of two states arc de facto 
concerned in them, and they have jmssed beyond determination 
by national power, in favour of which alone foreign power is 
called on to stand aloof. Third states may therefore step in, in 
support of justice or of their interests so far as consonant with 
justice. 

It only re-mains to observe that the tender of advice to a 
foreign government, even about the internal affaii's of its .state. 
is not intervention and violates no right, though it is generally 
injudicious. Statesmen must remend^er that though govern- 
ments and states are different, and it is to states that the rights 

20—2 



given by international law belong, yet it is governments that 
they have to live with and whose susceptibilities they will 
therefore find it needful to consult. 



The EqimlHi/ mid Indvpindenve of Statex : the Great Powers. 

'ITie ritrhts of c{|ua!itv and independence are often reckoned 
among the inherent lijrhts of states. With regard to the Hrst, 
semi-sovereign or dependent states are manifestly unequal to 
sovereign or independent ones, and even tlie latter are ranked 
for ceremonial niattei"s in an order of pit'cedeiice, while it is not 
pretended that they are or ought to be equal to one another 
in the influence which accompanies strength. Their equalitv 
consists in the fact tliat in the received principles and rules of 
international law, other than those of a ceremonial nature, no 
distinction is made between great states and small, so that the 
influence of strength is only lawful when exerted in modes which 
the right of self-defence does not authorise those on which it is 
exerted to resist. Tims considered, and thei-e is really no other 
way of considering it, the etjuaiity of sovereign states is mei-elv 
their indejjendence under a different name. 

We ai-e here irresistibly reminded of the existence in Europe 
of the great po\\ei"s as a separate and recognised class, and are 
led to ask whether it can be i-cconciled with the equalitv and 
independence which international law deems to belong to the 
smaller povveix. There is no doubt that several times during 
the nineteenth century the great powei-s have by agreeiTient 
among themselves made arrangements affecting the smaller 
powei-s without consulting them, and with the full intention 
that those anangements should be carried into effect, although 
it has not been necessary to resort to force for that purpose 
because the hopelessness of resistance in those circumstances has 
led to an express or tacit, but peaceable, acceptance of the decrees 
by the states concerned. Lord Salisbury describtni the great 
powei-s as being, by virtue of the position thus assiimt<l by them, 
the legislature of Europe. In a debate in the House of Lords 
on the Cretan c|uest!on and the attitude of Greece and of certain 
British politicians with reganl to it, 19 March 1897, he said : 
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" I (In not take the integrity of the Ottoman empire for a permanent 
dofjiua. It was estalilished liy the Ififfislature of Europe ; it was estalilishedj 
it lias Imh*!! modified by them; nn doubt it will he infKlified ag'aiii.,,.But 
what is dune will he done by the eontient of all tiie powers by whifh the 
integrity of Turkey was made part of European law. Much ii'as said, 
iifit I tliink Ity tbe nnlde lord [Lord Kimberley] but by those who stood by 
htm, ill t'oiHleriiimtioii of the powers of Kiirope on this oceasinu. At least 
it may be said fur them that tliey are representing a continuity of policy, 
and that they are maiiitaiiiint^ the law of Europe as it has been laid dovvii 
by the only atitliority competent to ereate law for Bnrope. They have 
been defied by a state wliich owes its very existence in the concert of 
Europe. If it had not been for the concert of Europe the Hellenic 
kingdom wnohl never have been heard of, ,,.! feel it is our duty to .'siiHtain 
the federated actioti of Kurope. I think it has suffered by the somewhat 
absurd iiajue vviiieh luis been given to it — tiie eoneert of Europe— and the 
intense impoi-taiice of tlie fact lias been burieni tinder the bad jokes to 
which tlio word has given rise. B ut the federated action of Europe — if w e 
eati maintain it, if we c«Ti maintain this legislature— ia our sole hope of 
eaaii.iiii)j from the fo;istant terror and the calamity of war, the constant 
pressure of the burdens of an armed peace which weigh down the spiri ts 
a nd darken the proapects of every nation in this part of the world.. ..'llie 

engagements into which it enters must he respeeted Tliey must not be 

throvni over at the mere will of an outside power'." 

It. would be impossible to put better the argument in favour 
of tht; position assumed by the great powers, and if each of their 
profLC-dings be considered separately, the ratification .snbsc(]iiently 
conceded to it by the sbxtes aHeeted .sa^•es it from being a sub- 
stantial breach of their equality and independence, leaving it 
open only to the charge of a want of courtesy in manner. It 
stand.s as an example of political action, not to be condemned if 
just. But when -such proceedings are habitual they present 
another character. They then carry the connobition of right 
whicli by virtue of human nature accretes to settled custiHn, and 
the acquiescence of the smaller powers in thera loses the last 
send)Iance of independent ratification. We are in presence of 
the Hi-st stages of a process which in the cotu'se of ages may lead 
to organised government among states, as the indispensable 
condition of their peace, just as organised national government 



' Timfn nf 20 ^hlr^■h 1BJI7. The bad jokera to whom Lord Salisbury 
referreil should remember that, sinee w© habitually speak of "concerted 
action," music has no claim to monopolise the meaning of "concert." 



has been the indispensable condition of peace betw^een private 
individuals. The world in %vhich the largest intercourse of 
civilised men lias bft'ti from time to time carried on has not 
always been distributed into equal and independent states, and 
we are reminded by what we see that it may not always continue 
to be so distributed. 

In the mean time the notion of sovereignty or independence 
has become the object of an extreme, possibly exaggerated, 
respect, which in speaking of the politiciil action of states it is 
iinportant to notice. The conclusion of a treaty by which a^^ 
state should restrict its action, with a due consideration of th^^f 
benefits to be gained thereby and stopping short of i"edticing 
itself to a condition of seuii-sovci'cignty, would probably be 
regarded by few or none in England in any other light than as 
an exercise of its sovereignty. Elsewhere honever it is often 
regarded as being pro tanto a renunciation of its sovereignty, 
as though the honour and almost the independence of a stai 
depended on its preserving the utmost possible freedom to a 
on every occasion, unfettered even by obligations of its ow 
creation. This feeling, although we may tleeni it jealous 
punctilious, often has to be rcckoned with. It was conspicuously 
exhibited in the opposition which Great Britain ha.s met with at 
various times in her efforts to introduce, by conventions with 
other powers, a reciprocal right of visit for the suppression of 
the slave trade. And a notable instance of it has rei-ently come 
under our observation in the remarks which have been made on 
the International Sugar I'nion of 190!i. Derogrnnt aitx iiUcs 
junqiiui admise.1 en matiere de svuverninete, hi Coin'entioii de 
Briuvellefi a crec (m-denHua des Hatfi contrfuiniitx une vcritabk 
autorite Internationale hived'ie de foinmrs propres. It is re- 
marked that the international unions previously existing for 
administrative purposes, with their head quarters at Hern or 
Brussels, have no functions but such a-s are simply consultative 
or ancillary to carrying out decisions. Toiites lesjbh qttil est 
nevessnire de prendre une dccinion, i-'csi aiur etatu intereush on 
a leurs irprhentantfi reunh en cofiference qn'd appartknt destatuer. 
Ei en regie genlrale pour etre obligatoire cette dicmon doit, con- 
formemi'nt aux usages diphmatiques, etre pr'ixe a Funanunke des 
voLv. But among the functions of the Sugar Union il en ent q 
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comportent des tUcliions exeattoires sans appel. II en est qui 
pt'Hvrnt fthoiitir ti de-t dvchioiis <UJimtives (w .fonverahiexK 

This is the language of an able writer, ncit Linfrieiully to the 
Sugar Union, but pointing out, as a new and interesting step in 
the organisation of the international society, a peculiarity which 
in England was certainly not noticed as an international novelty, 
whatever considei-ation was given to its expediency. 

The Monroe doctrine proclaimed by the TTnited States has 
often been cited as a parallel to the position asserted for them- 
selves by the great powers in Eiuropc, and the two &re indeed 
alike in being claini.s to regulate, more or less, the affairs of 
a quarter of the globe. But their relations to international law 
are different. The Monroe doctrine has not been systematically 
carried out bv enforcing on the other American states arrange- 
ments in which they were not consulted, and there are signs that 
those states woidd not allow it to be so carried out. Con- 
sequently it must stand, at lea.st for the present, as a policy 
which the United States are entitled to entertain so far as its 
appliciition may in each instance be just, precisely as Great 
Britain and Rus.sia have their policies for Central Asia ; and it 
woultl be Ije.side the scope of the present volume to examine its 
origin and development. 



NOTE. 

Some facts relattiifir to the ffro»rth of the authority of the ^reat powers 
may usefully Iks fC'ven, as illustnitiiin what is fast beenming' a part of 
interiia-tioiiat law. (Jur Vlmptfrx on the Principlux of Intenintionat L<tw, 
pp. !)2 — 101, may he referred to. 

At the coHffress of Vienna in 1814 — 1-5 "the committee of the five 
ffreat powers" — Austria, France, Cirt?at Britain, Pi'Ussia ami llli.ssia — WM 
form-iliy roiintitiited ; and nieetiuf^s nf eiglit poivcrs, beinp tiiefivLi toijether 
with IVtrtiipil, Spain .iiid Swi'deu, which had been parties to tlie alliance 
a^itist Fniiice, were recognised. Tlie tinal act was prej)ared for sii/jtialure 
by the etg'ht, but was not signed by Spain, which among the reasons for 
refusing meiitimied the facts tliat the plenipotentiaries of the live " had no 
power to determine the destiny of Tuscany and Parma wittiout the 
conr.urrence of the Spanish plenipotentiary, and that the act included 

1 N. I'olitis, L' Oiyiiiiixittion ife fUituiu ititfriintiMMle (It'n Sitcres, in the 
Beoue de St-ieiu:e el da UyiuUttion Fhiam-iires for January^ Fehruary, 
March iy04. 
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many articles which had uot been reported at the meetings of the pleni- 
p&teiitiaries of the ei>!;'ht powers." 

In the war of 1815 the smaller jMwers took part, and rlaimed, but were 
refused, admission to the conferences for settling the terms of peace. The 
territories renoiincwl liy France and the pecuniary indenun"ty to be paid 
by her were placed by the treaty of 20 November at the diRposal of the 
four great allies, who had determined their distribution by protocols of 
3 and f! Xoveniber ; and the other states subnii.sj^ively took the shares of 
territory and money thus assijcfiieti to thcni. 

At the cnnjrress of Berlin in 1B7H, Italy now ranking as a great power, 
Servia and Rtiniania were raised to independence, and the independence 
of .Montenegro, already recognised by the other great powers, was 
recognised by (Jreat Britain ami Turkey. The boundaries of Servia and 
Monte] legro were enlarged and an exchange of territory was decreed for 
ftunmiiia, and it was provided that in all tliree religion should be free and 
sliould not be a cause of incapacity. At the Rame time Turkey was 
recommended to enlarge the territory of Greece at her expense. Yet 
neither Rumania, Servia, Montenegro nor Greece wa.s a party to the 
congress or to the treaty of Uerlin, nor was Greece a party to the 
convention of 24 May lUBl, by Mhtch the six great powers fixed with 
Turkey the limits of the enlargement which she was to receive ; and 
altbijugh what was treated as an acceptance of her new limits had been 
obtaitieri from Greece, it was not recited in the convention. 

'Hie position of Turkey is ambiguous. It is clear that the si-x, when 
they are agreed among themselves, treat her as a state on which their will 
is to he enforced : hence, since the great powers do not deci<le by the vote 
of a inujority, it follows that at least in case of difFeretu-e with her Turkey 
is not dealt with as a great power. But when she had arrived at an 
agreement with the six on the limits of the enlargement to be given to 
Greece — wid not by way of simple acquiescence, such as was shown by the 
small states in 1815, for she obtained the exclusion of Epirns from the 
cession recommended to her at Berlin — she ranked as a seventh great 
power in imposing on Greece the terms so settled, as was practically done 
by the convention of IttSl. 



CHAPTER XIV. 



THE FHOTECTION OF SUBJECTS ABROAD. 



General Principles. 

In speaking of national jurisdiction we have seen to how 
large an extent the pei"sons aiirl the rights and pro]>erty of 
foreigners are left to it, provided that it be exercised with 
integrity and impartiality and that there be no flagrant injiisttce 
in its methods or in the law enforced by it. The like conditions 
underlie the subjection of foreigners to the administrative action 
of the territorial government. If they are wanting either to the 
judicial or tn the administrative dejmrtment, the state to which 
a foreigner belongs has a claim to step in for liis protection 
which often has this in common with political claims, that the 
justice which the foreign power demands for its subject is not 
measurable by definite rules. Often on the other hand the 
subject complains of the breach of a delinite rule included in 
the modu.i vircndi of nations, and even where it is otherwise 
whatever pertains to justice in the ca-se of an individual is 
nearly allied to the science of law, depending largely as it does 
on the general rmtinns on which the peoples of European 
civilisation are agreed that legal an<! administrative procedure 
ought to be based. Consequently claims which arc made in 
oj-der to obtain redress or satisfaction for Avrongs alleged to have 
been done to individuals, and which are not based on public 
rights, nmst an a whole be ranked with legal claims. Con- 
stituting as they do exceptions to the general rule of submission 
to the territorial jurisdiction or tulministratton, they are i)erhap,s 
of all part.s of international law that on which it is most ditficiilt 



to say anything precise, and are peculiarly fitted for arbiti-a- 

tion. 

"Justice," Vattel sayH, "is denied, 1st, by refusitip to hear your 
complaints nr thone i>f your suhjects, <ii" to mlmit t]ie latter to establish 
their riglit before tbe nrdinary <.:ourti* ; '2i»], by iuteriwsing delays for 
wbicli no ^(vod reasons can be ^iven, and wliifii are etjuivnk'nt to a denial 
or still more niiiiwiis ; 3rd, by a manifestly unjust or {Kirtial judg^meiit. 
But the injustice must be very evident and palpable'." 

On this we may say that it must be evident and palpable to 
the general conscience of tlie peoples of European civilisation, 
and not turn on the absence of sotnu security to an accuseil 
person or a litigant which does not enter into the conniion law 
of those peoples, such as trial bv jury or an equivalent to an 
J:inglish hubea.'i corpus. Mr Evarts, secretary of state of the 
United States, wrtite on 8 December 1877: 

" It has from the very fiinndatiou of this jfovernment been its aim that 
its citizens abroad ssboitbl be as.«i(ired of the guarantees of law ; that 
accused persons shoidd he appriswl of the gjiei'ilic offence with which they 
might be charged ; that they shouJd be conlronted ivith the witnesses 
against them ; that they should have the right to be heard in their own 
defence, cither by tlienvselves or such counsiel as they might choose to 
employ to represent them ; in short that they should have a fair and 
impartial trial, with the presumption of iiiiim^euce surrounding them as a 
shield at all stages of the pria'cediiigs, until their guilt shouhi lie estab- 
lished by competent and sufKcient evidence''." 

To this may be attded, from a despatch of Mr Blaine, 
2 Jiaie 1881, "that an accused person shall be aflbrtted an 
opportunity for a speedy trial""; and from one of Mr Fish, 
97 DcccnilxT 1875, that the trial " nnist be conducted without 
unseemly haste*."" Unjust discrimination is repeatedly found 
among the complaints made in I United States despatches ; as an 
example we may mention that a law, by which the estate of a 
person dying in the country was to be confiscated unles.s the 
heirs appeared and claimed it, met with an urgent remonstrance 

J i>rmt de# Gens, 1. 2, csh. 18, §350. 
=' 2 Wharton's LHgent, 623. 
= Ui. 027. 

* ll>. (j20. 'ITiis despatch was written on the occasion of the affair of 
the Virgiuius (see above, p. 1H7). 
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from Mr Evarts, 4 September 1879, as an unjust discrimi- 
nation against tittzeiis of the United States^ And Mr Bayard 
wrote, 21 May 1885, with referenw to a debtor's power of 
ohtaiiiirifT his release by making an assignment of his property 
for the beneHt of his creditor, that " to dose to an alien 
litigant some given ehannel of recourse open to a native, without 
leaving open some equivalent recourse, ia a denial of justice-." 

Wlien theic has been a denial or failure of justice the st^te 
in which it has taken place stands as a unit to bear the 
responsibility of it. It cannot excuse itself by laying the fanlt 
on the judges or on a jury, however independent of the executive 
its constitution makes them, or on the legislature, however 
defective its laws nmy be, or on the authorities of a province 
which its constitution gives the central power no means of 
controlling while it prevents foreign stales from having recoui-se 
to those authorities. In 1891 a mob at New Orleans, *' as it 
would appear without any protest fnnn state [Ixjuisiana] or 
city govertuntnts'\'" broke open the jail and shot or hung many 
persons, several Itnlian subjectjs among them, who were suspected 
of the murder of the chief of the city police and of tamper- 
ing with the jurv which had acquitted them. The president 
expressed regret for the occurrence, and declaix'd his pm-pose to 
ix'commend congres.s to grant an indenmity to the families of 
the victims, but the Italian government, (|uite rightly, demanded 
the prosecution and punishment of the leadei-s of the mob. 
This the president w-as luiable to obtain, from the feeling in 
Louisiana and the want of power in the federal courts; and the 
Italian go\ermnent withdrew the demand for punishment and 
accepted a money indemnity instead. 

The gi'ounds on which money coinpeitsation to the families 
of the ituu-dered Italians, and satisfaction to their government 
for the outrage by the punishment of the criminals, were due in 
the instance ju.st cited were that good will and due diligence on 
the part of the local authorities would have prevented the 

' 2 VV'liartnu's LHgvst, (li-j. The fi-e'Hueiicy of their citizens' dealings 
with tlu> West hidies and .Sjianish America is the cause of tb^ United 
Stiitiw tles|mti.'hBH alxnindiiig on tlie subject of their prutectiou. 

* ///. 1)4.3: \'aii iiokkelen'a ease. 

* Thus tlie summary in Scott's dmeg oh International Law, p. 328. 
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occurrence, and that the necessary power in the federal courts 
would have ensured its punishment. But sucli grounds are often 
wantinjT when foreigners siiftt-r in the cinirse of disturbances 
beyond mere riots. During an insurrection the best will on the 
paii of the state government, backed by the best laws, is often 
unable to ]>rL'V(.mt or to piniish regrettable occurrences. In 
those circumstances it is not usual for a state to indemnify its 
own subjects, and foreigners can have no lietter claim than 
nationals in a matter not generally recognised as one for 
indenuiity; while the maxim nenixj tcuetur ad hnpossihUiu 
negatives any responsibility of the regular government for an 
indignity which the insurgents may have offered it out of the 
reach of its farces. Foreignei's must even be content to submit, 
in common with nationals but not bv way of discrimination 
from them, to thftse uieasures beyond the ordinary course of 
law or administration which the govfriuneiit may find it 
necessary to adopt for the suppression of the iiisun-ection, so 
long a.s they do not conflict with humanity or with subst^nntial 
justice. Every state in turn resorts to such measures when the 
necessity for them arises, and ciners them iw past facto by an 
act of indemnity if they aix' not provided for in advance 
b'\ exceptional laws for extraordinary occ^isions. During the 
American civil war president Liucolu suspended the writ of 
haheas corpnJi, claiming constitutional authority to do so under 
the so-called war power, which the Supreme Court, of course 
ineffectually, denied him. E<U'l Russell complained on behalf of 
British subjects, but ultimately and rightly acquiesced. The 
measures for putting down insurrection might be frustr-ated if 
governments had any other duty towaitls foreigners than to see 
that they are applied to them on an equality with nationals, 
without undue harshness, and with reasonable grounds in the case 
of each [jereon. If, wluie governments observe these conditions, 
they are in conflict with and overrule any other authority of 
their state, as I.incohi did the Supreme Court, their position at 
the worst is that of having possessed themselves of power by a 
coup iriiaty and international recognition is not denied to those 
who strike successful coups d'etat. 
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Cotitniftiitil da'im.'i. 

Coining now to a more particular consideration of the 
protection of subjects in respect of the contractual claims which 
they may ha\e in foreign countries, we maj tii'st notice that the 
I'nited SStates have been led, by the gi'eat extent to which their 
citizens liave engaged in enterprises in countries where the 
security of civil rights has not been of the highest order, to 
adopt a very cautiotis policy. Mr Seward, secretary of state, 
wrote on S27 April 1866: "The people who go to these regions 
[South America] aiid encotmter great risks in the hope of great 
rewards must be regarded as taking all the circumstances into 
consideration, and cannot with reason ask their government to 
complain that they stand on a common footing with native 
subjects in i-cspect to the alleged want of an able, prompt and 
conscientious judiciary. We cannot undeiiake to supervise the 
arrangements of the whole world for litigation, because American 
citizens voluntarily expose themselves to be concerned in their 
deficiencies'.'" This language points to a sparing exercise of the 
common right of interfering in case of a denial of justice, and 
we believe tliat such has been the pi'actice of the United States 
where there has been no unjust discrimination against their 
citizens. 

In the case of contracts Ix'tween their citizens and foreign 
govennnents the United States appear to go still further. 
Ml" Fish, secretary of state, wrote with reference to such cases on 
27 June 1870: "The depaiiinent has usually limited its inter- 
position to authorising the proper diplomatic agent of the 
government abroad to use his personal good offices toward 
obtaining relief for the claimant. The reason for this policy is 
that claims based on contract are supposed to stand upon a veiy 
different footing from those which arise from injuries to person 
ami property committed by the authorities of any foreign 
government"." But this is not made an absolute rule. 
Mr Frelinghuvsen, secretary of state, wrote on 17 January 
1884 : " There are also cases, but not conunon enough to form 

' 2 VV'lliartoii's DifffM, 665. 
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a rule of action, where, the lx»nds of one government being 
wholly or largely held bv the citizens of another, upon default 
thereof the govcninient of which the ereditors are citizens may 
endeavour bv diplomatic; remonstrance or negotiation to effect 
an international agreement between the two countries, pre- 
scribing time and maimer of adjustment'." And Mr Cass, 
seci-etary of state, in a despatch of 25 Jidy 1858, promised 
interposition (ni behalf of citizens whose contracts with foreign 
authoribies should be declared forfeited, "unless there has been 
a fair- and imjjartial investigation in such a manner as to satisfy 
the United States that the proceeding has been just^" Possibly 
a distinction may here be intended between enforcing a contract 
and allowing it to be declared forfeit. 

It appeai-s to us that contracts with foreign governments 
ought not to be treated as forming a single class. We will 
repeat on that point language of which ten yeare' experience 
and reflection have confirmed to us the justice, f '* A distinction 
seems to ej^-ist between the c ase t if bonds fQrmiii.g_4ia rt of a 
public loan on the one hand, and contracts such as those for 
coiicession.s or the execution of works on the other hand. 
Interests of the latter kind usually enjoy regular protection by 
law, notwithstanding that a government is the defendant against 
whom relief is to be sought. There is a petition of ]'ight, a 
court of claini.s, or an appropriate atlministrative tribunal before 
which to go. The case is not essentially different from any 
other arising between man and man. The foi-eigner v^ho has 
contracted with the government has not elected to place himself 
at its mercy, and the rule of etpial treatment with nationals 
rec|uires that he shall have the full benefit of the established 
procedure, while if in a rare instance there is no such established 
procedure, or it proves to be a mockery, the other rtde of 
protecting subjects against a flagrant denial of justice also comes 
in. Bub public loans are conbracted by acbs of a legislative 
nature, and when their terms are afterwards modified to the 

' 2 Wharton's Digest, (>Wi. And see Mr Evarts, 31 (3ct. 1877, ad- 
mitting "ail e.\t;eirtioii to the j^eneral rule" where the govenimeut in 
quc»itioii does not hold itself ana^iiabte to judicial suit by fareig'ii claimauts 
on contracts niadt; by it. 
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disadvantage of the bondhoklers this is done by other acts of a 
legislative nature, which are not quejitionable by any prott'eding 
in the country. If" therefore the rule of equal treatment with 
nationals be looked to, the foreign bondholder has no case unless 
he is discriniitiated against. And if the rule of protecting 
subjects against a flagrant denial of justice be looked to, the 
reduction of interest or capital is always put on the ground of 
the inability of the country to pay more — a foreign government 
is scarcely able to determine whether or how far that plea is 
true — supposing it to be true, the provisions which all legisla- 
tions contain for the relief of insolvent debtors prove that 
honest inability to pay is regJiiTle<l as a title to consideration — 
and the holder of a bond enforceable only through the inter- 
vention of his government is trying, when he seeks that inter- 
vention, to exercise a different right from that of a person whose 
complaint is the gi'oss defect of a remedial process which by 
genei-al undei-standing ought to exist and be effective'.'" I Hence 
we think that the assistance of their state otight not to be 
granted to the Iwndholdej-s of pui>lic loans, unless the defaidting 
government presumes to treat its internal and external debts on 
terms of inequality unfavourable to the latter, But we see no 
reason for not granting, on other contracts with foreign govern- 
ments, the same <\ssistance which, on the general principles 
relating to the protection of subjects, is due to them when 
suffering the denial or failure of justice on their contracts with 
private persons. 

Hall however sees no diflcrence in principle between what 
ninv be called the private contracts and the public loans of a 
goventmcnt, though he admits a difference in practice relating 
to them. And both Lord Palmei-ston and Lord Salisbury 
maintained the view that the right of intervention on behalf of 
bondholders is unquestionable, although its exercise ought to 
depend on the balance of considerations, the amount of loss in 
the particular instance being weiglied against the general 
expediency of discountenancing haztudous loons. Continental 



' i'liajitern on tlir Prindp/ex of Iiittmutiiimtl Uiir, p. 10", »itb some 
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writers uphold such intervention as an important exercise of the 
right of self-preservation applied to tlie natioira] fortune'. 

It remains to notire a special and we think wise rule of the 
United States. ^' By adopting a foreij^ier under any form of 
naturalisation us a citizen, this {roverniuent does not undertake 
the patronage of a claim which he may ha\ e upon the country 
of his original allegiance or upon any other government. To 
admit tliat he can charge it with this huitlen would allow him 
to call upon a dozen governments in succession, to each of which 
he might transfer his allegiance, to urge his claim. Under such 
a rule the government supposed to he indebted could never 
know when the discussion of a claim would cease-. " 



' Rivier says : Im Jhrtuiie dm particitlier«, xiijclx de F Etat, forme un 
element de la richexne et de ttt pronfjerit^ de I' Etnt nttme. II it iiitrret au 
mainlieti, a t acrroimenient de. cMe fortune. Si done e.lie e»t compromise par 
le fait d'tin Etat etrm»ger qui udminiitre mat mtx fimirwen, qui Irahit la 
coufianre que le*; jmrtieiftiern ont eu en tut [iirnquitu out aou^crit it «e* emprunU 
t\ den vmidilioim qui ne mnl pan iibiivreees, qui viole ses engaijementti it leur 
egard, r Etat itiiqiiel nppnrtieutwiit /fn piirtirn/iem f^nen p*f emdennnent autorige 
a prendre leiim intcri'tx en main de la maiiiere qii il Jiigera conveuuble. T.l. 
p. 272; under the froiieral head of le droit de coiuervution. 

^ Mr Fish, Hi May 1H71. 2 VVhartou's iJigext, p. B66. 



CHAPTER XV. 
INTEROCEANIC SHIP CANALS. 

Thk arrangements as to the Suez canal, and as to the 
intended " ship canal to connect the Atlantic and Pacific oceans 
by whatever route may be considered expedient^," belong to 
intematioiial law not merely in the loose sense in which a 
knowledge of that law includes a knowledge of the principal 
contractual arrangements existing among states. Those canals 
arc or will be of strategical and comniercial importance so great 
that they could not be left simply as internal watera of the 
states through the territories of wliich they pass, nor on the 
other hand did the general interest allow of their being treated 
on the same footing as natural straits. A system therefore had 
to be elaborated in the case of the Suez uinal, as tlie fii-st, by 
the joint influence of facts and of negotiation ; and now that 
that system has been applied to the intended American canal 
by the Hay-Pauncefote treaty between the two great North 
American powei-s, Great Britain and the United States, it must 
be considered as the modufi z^ivendi established for a class of cases, 
though a restricted one, and therefore as Ix^longing to inter- 
national law in the narrower sense as much a.s any other rule of 
that science in estabUsliiirg which the concrete as well as the 
abstract lias had to be taken into account. Some detail on the 
process of its elaboration may be excused as an illustration of 
the growth of international law. 



' The description in the preamble to the Hay-Paimcefote treaty of 
18 November ISJOl. 
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equal liberty for himself till the strict law should be applied to 
both. Nevertheless the ships of war of both belligerents used 
the canal without any complaint l>eing made. And disputes 
having arisen about the conipuiv's tariff*, an international 
commission jissembled at Constantinople drew up, under date 
18 December 1873 and with the signatures of the delegates of 
all the iitaritime powers of Europe except Portugal, which 
abstained for other reasons, a scale of dues in which those 
payable for ships of war and transports were inserted without 
any exception of belligerents. But those incidents important 
as they were, could not be considered as sufficient to settle the 
(picition, and in the beginning of 1877 the shareholders of the 
company were naturally anxious at the evident approach of war 
between Turkey and Russia, which would raise the question in 
the acute form resulting from the territorial power being one 
of the belligerents. By that time the British government had 
become one of the largest shareholders, and inspired by that 
interest, by its duty as a great power to consider the general wel- 
fare, and by the [>eculiar importance to it of the canal as furni.sh- 
ing the shortest route to India, it took action which was clearly 
political as distinguished from legal and was universally ap]>roved. 
TIk' comp;uiy"'s btilletin of 13 February 1877 published the 
following coiummiicatioii made by the British go\ernnient to 
the general meeting of shareholders. " An attempt to blockade 
or otherwise interfere with the canal or its approaches woidd be 
regrti'ded bv H.M.'s government as a menace to India and 
a grave injury to the commerce of the world. On both the.se 
gr{umds any such step, which they hope and believe there is no 
intent ion (tn the part of either belligerent to take, would be 
incompatil^le with the maintenance by them of im attitude of 
ptwsive neutrality." An attempt by the British government to 
imite that i^f France with its action led to no result, but the 
former having made to the Rus.sian ambassiidor (May 6) a 
rommuiiicHtiou similar to that made to the company, Prince 
(lortihakiiw ifjilied (May i^^) that "the imperial cabinet will 
uulther bhickade nor inteniqjt, nor in any way menace, the 
liuvigution of the Suez canal. They consider the canal as an 
international work, in which the connnerce of the world i 
interested, and which should be kept free from any attack. 



Two difficulties retarded the ratification of the concessions 
by the sultan, who in a matter of such worldwide importance 
could not well act without the approval of the powei-s. One 
was that the concessions included not only the land required for 
the canal and a fresliwater connnunication which the company 
was empowered to make between it and the Nile, but also all 
the public land wliich should be irrigated and brought into 
cultivation by the company, subject after ten years to the same 
taxes as «iniilar lands, an immense grant which was left indefinite 
by the maps referred to in the concessions not having been 
really made. Tlie objection raised to this establishment of 
a practically French company as lord of the soil in the heart of 
Kgypt was ultimately met by the company\s abandoning to the 
pasha its right to the freshwater canal and the land grant in 
connection with it, in consideration of iudenmities of ten million 
francs for the former and thirty nnllion for the latter. The 
other (lifKcultv was Lord Paliiiei'ston''s desiiv that the canal 
should not be large and deep enough to admit line-of-battle 
ships, to which the Porte on 1 August 1863 directed t!ie pasha 
of Egy[)t to give effect, hut to do so was found to be impractic- 
able because the size of merchant ships had increased so greatly 
that to admit them and exclude line-of-battle ships was no longer 
possible, and the point was tacitly dropped. The final terms 
were end^odied in a contract of i^ February 1866 tjetween the 
pasha and tlie company, by art. 10 of which the Egyptian 
government i-eserved the right of " occupying every position or 
stnitegical point which it should deem necessary for the defence 
of the country, such occupation not to obstruct the navigation 
and to respect the servitudes attjiched to the banks of the canal."" 
This contract was confirmed by the sultan's Hnnan of 19 Mait-h 
IfiSG, and the canal was opened on 17 November 1869. 

Thus when the Franco-German war broke out in 1870 the 
Suez canal w!i.s territorial water, subjet.t to no other modification 
of the usual rights in such water than an engagement not to 
exclude merchant ships or obstruct their piissage on any ground. 
The passing uf Ix-lligerent ships of war through the canal would 
therefore be legally a breach of the ncutrahty of the Turkish 
empire, and whichever party to the war was not the first to 
pass through might complain of the other's doing so, reserving 
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equal liberty for himself till the strict law should be applied to 
both. Nevertheless the ships of war of both belligerents used 
the canal without any complaint Ix'iug made. And disputes 
having arisen about the company's tariff, an international 
commission assembled at Constantinople drew up, under date 
18 December 1H73 and with the signatures of the delegates of 
all the maritime powers of Europe except Portugal, which 
abstained for other reasons, a scale of dues in which those 
pavabte for ships of war and transports were inserted without 
any exception of belligerents. But those incidents, important 
as they were, could not be considered as sufficient to settle the 
question, and in the beginning of 1877 the shareholdei-s of the 
conipai\y were naturally anxious at the evident approach of war 
between Turkey and Russia, %vhich would raise the question in 
the acute fonn resulting from the territorial power being one 
of the belligerents. By that time the Brilish goveriunent had 
become one of the largest shareholders, and inspired by that 
inter&st, by its duty as a great power to consider the general wel- 
tare, and by the peculiar importance to it of the canal as furnish- 
ing the shortest route to India* it took action which was clearly 
political as distinguishutl from legal and was iini\ersally Hpprovetl. 
The coenpany's bulletin of 12 February 1877 piibli-^hed the 
following communication made by the British government to 
the general meeting of shareholders. " An attempt to blockade 
or otlierwise interfere with the otnal or its approaches would be 
regarded by H.M.'s government as a menace to India and 
a grave injury to the commerce of the world. On both these 
gi'onnds any such step, which they hope and behevc there is no 
intention on the part of either belligerent to take, would be 
incompatible with the maintenance by them of an attitude of 
passive neutrality." An attempt by the British government to 
unite that of France with its action letl to no i-esult, but the 
former having made to the Hu.ssian amba,ssador (May 6) a 
connuimication similar to that made to the company. Prince 
Gortchakow re[)lied (May ^*) that "the imperial cabinet will 
neither blockade nor interrupt, nor in any way menace, the 
navigation of the Suez canal. They consider the canal iis an 
international work, in which the commerce of the world is 
interested, and which should be kept fi"ee from any attack." 
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On May 4 Lord Derby made known in the Houne of Loi-ds 
a determination to maintain the free passage of the canal for 
British ships of war, whereupon M. de I^esseps proposed to liiin 
to seek an international agreement on the subject, but Lord 
Derby answered that the proposal was " open to so many 
objections of a political and practical character that [H.M.'s 
goyernment] could not undertake to recommend it." And he 
intimated to the Porte and to the khedive (to which rank the 
pasha of Lj^ypt had been raised in 1867) that H.M.'s govern- 
ment would expect them to "abstain from inipedinff the 
navigation of the canal, or adopting any measures likelv to 
injure the catial or its approaches; and that [they] were firmly 
determined m)t to permit the canal to be made the scene of any 
combat or other warlike operations'." 

The general acfjuiescence in the principles thus laid down 
by Great Britain and Russia, and the use of the canal, subject 
to tliem, by both Russian and Turkish ships of war, established 
an untjuestioued understanding that no hostiliticit or wailike 
operations sliould take place in the canal, that its mouths should 
not be subject to blockade, that on that footing the canal should 
be free to ships of war of belligerents, and that the territorial 
power, if a belligerent, should stand in those respects on the 
same footing as any other power. Frinn these lines there has 
not since been any deviation, though nioi-e had to happen and 
be determined before their endjodiment in a convention. Con- 
tra-sting the system with that in force for the Sound and Belts, 
we see that the territorial power, If belligerent, enjov.s a protection 
from hostilities in the artificial strait and from blockade at its 
mouths which is entirely wanting to him in the natural straits ; 
that neutrals may profit by that prohibition of blockade in cas&s 
where, if the strait were a natmal one, they would have no 
security for their commerce but that resulting from the territorial 
character of the water which might otherwise be the scene or 
ba-se of a given operation ; and that on the other hand the 
territorial power i.s obliged to permit the free pa.ssage of his 
enemy, which in a natural strait he is not'^ 

' Anmtnini, ia"9/8lt, pp. 112, 113, 126; Parliamentary Papers, Egypt, 
no. 1 (1B77), and Russia, no. 2 (1H77). 
« See above, p. li)3. 



In the summer of 1882 the insurrectionary movement of the 
Egyptian army under Aralii Pasha was generally considered to 
threaten danger to the canal. Arabi had expressed his intention 
of respecting its inniiunitics, but the siune eonfiilence could not 
be felt in the intentions of a revolutionary governraeut, and of 
leaders not yet fiindy seated in their plates, as in those of rulers 
testetl by experience and holding a responsible position in the 
conunonwealth of nations ; and eoufideiiee is the life both of 
statesmanship and of trade. A conference was .sitting at Con- 
stantinople on the means to be taken for restoring order in 
Egypt. Signor Mancini, the Italian minister for foreign affairs, 
had desired from the lir.st that it should undertake the preparation 
of a complete international agreement with regard to the canal, 
but he did not succeed in getting its object so extended. When 
the danger to the canal was considered to have become imminent, 
England invited France and Italy to join her in mea.sures for its 
protection. M. de Freycinet agi'eed, but the French chamber 
threw out his l>ill for a pecuniary credit for the purpose, and his 
ministry was replaced by that of M. Duderc. Mancini also 
agreed, but only on condition that the protection should take 
the form of a maritime police in which it shovdd be ojxm to all 
interesteil powers to join, and that operations on land should be 
reserved for a finther nnderstanding in case they should become 
necessary. At the twelfth meeting of the conference the Italian 
representative made a proposal in that sense, so woixled as to 
seem to point to a permanent international maritime police for 
the canal. At the Hfteenth meeting Germany, Austria, Russia 
and Turkey adhei*ed to the proposal ; and England did so also, 
but on condition of the measure being only temporarv, and 
reserving the right of any power to land troops for the security 
of the canal, and, expresslvj her own military opei-ations under- 
taken with a view to the restoration of the khetlive's authority. 
But the conference was already moribund; joint action by all 
the powers for tlie protection of the canal could scarcely be 
hoped for by the nmst sjinguine ; and Prince Bismarck had 
objected to a mandate foi- action being given by all the powei-s 
to some of them, because it would, he .said, " create an unlimited 
responsibility for the measures resorted to, without control over 
them and without the possibility of withdrawal." The isolated 
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action of England remained as the only practicable course, and 
in spite of the formally correct protest of M. de Lesseps Sir 
Garnet Wolseley'.s expedition entered the canal at Port Said, 
sailuit thi^ough it to Isniailia at its centre, there disembarked 
troops and munitions of war, and made Ismailia the base of the 
operations which resulted in the victory of Tel-el-kebir and the 
occupation of Cairo. 

These were warlike operations, such as bv the general under- 
standing since the Russo-Turkish conflict were to be excluded 
from the canal. The party against which they were directed 
was tiie actual government of Egypt, and although it was a party 
of insurgents against a legitimate ruler, yet on that ground to 
pretend that they were merely operations of police would be 
e(|uivalent to denying the name of war to Waterloo. But the 
other powers received them with tacit ac(]uiescence, which most 
be taken to have shown that no understanding would be allowed 
to interfere with the task of protecting the canal, when under- 
taken in case of necessity and in good faith, and caiTted out with 
no serious disturbance of commerce. 

The occupation of Egypt by England, and her refusal to 
renew the dual control in that country which England and 
P'rance had enjoyed before Arabics insuiTection, led to Lord 
Granville's circular of 3 January 1883 to the powei-s in whicfi, 
among other things, he stated the bases of an international 
agreement with regard to the canal which H.M.'s government 
thought might iie concluded with adxantage. It is not necessary 
to suppose that he tliought differently from Lord Derby of the 
political and practical objections to which the proposal of such 
an agreement might be open, but it was plain that the other 
go^'ernnlents would requiix; some more express security for the 
freedom of the canal, now that it had practically fallen into the 
hands of a strong state, than they had been content with while 
the territorial power, virtual as well as nominal, was a weak one. 
From this date therefore the question of fixing the legal system 
of the canal bv trcatv was regularly before the world. In 1885 
ft coniniission of delegates met for the purpose at Paris, Spain 
and the Netherlands, and Egypt with a consultative voice, being 
represented on it as well as the great powei^s including Turkey. 
The iX'sult was a draft to which the only objections were made 



by England and Italy. The most important objection related 
to an article prohibiting acts of war, or pitparatoiy to operations 
of war, being done " in the approaches to the canal or in the 
territorial waters of Egypt." England and Italy desired to 
substitute " in the ports of access, as wetl as within a radius of 
three sea miles from those ports ''; while the other powers, in 
maintaining the words objected to, reserved the extent of the 
territorial waters of Egypt for an ulterior agieenicnt. The 
Russian delegate, M. Hitrovo, had maintained, in the sitting 
of 11 June, that "the treaty would be illusory unless the 
approaches of Hie canal were made to comprise a neutral passage 
through the Red Sea into the Gulf of Aden.'' Afterwards the 
negotiations were resumed between England and France, who in 
October 1887 agreenl to an amended draft, which was signed by 
Turkey and the other powei-s on Sit) October 1888 and is known 
as the Suez Canal Convention. 

The Kitifications were deposited at Constantinople on 
22 Dec. 1888, but not exchanged. At the conference in 1885 
M. Barrere, one of the French delegates, jis reporter of the 
drafting committee, stated that it had abstained from examining 
how far the treaty which it was preparing was compatible with 
the then transitory and exceptional contlition of Egypt. And 
at the close of the conference the British tk'legates, in presenting 
such a draft as their government was prepared to accept, stated 
that they "consider it their duty to formulate a general resei*va- 
tion as to the application of its provisions in so far as they 
would not be compatible with the transitory and exceptional 
state in which Egypt now exists, and a* they might fetter the 
liberty of their government during the occupation of Egypt by 
the forces of Her Britamiic Majesty." In 1887 Lord Salisbury 
accompanied his acceptance of the Anglo-French draft by a 
renewal of that reservation, which it may be presumed luis not 
been unconnected with the delay in the exchange of the ratificA- 
tions of the Suez Canal Convention. Now, by art. 6 of the 
Anglo-French Declaration of 8 April 1904 respecting Egypt 
and Morocco, " H.B.M.^s government declare that they adhere 
to the stipulations of the treaty of the 29th October 1888, and 

1 Parliamentary PapcrB; Ej^yptj uo. 19 (1885), p. 3a5 ; Egypt, no. 1, 
(1888), p. ati. 




that they agree to their being put in force"; so it is to be 
expected that the ratiiications will be exchanged, if they have 
not ah'eady been so. But whcthef with or without an express 
reservation, it must be coiisidLTcd that, in future a.s in 1882, 
rules having the freedom of the Suez canal for their object 
cannot be interpreted as hindering the protection of that 
freedom by the power best able to give it, in good faith and 
with no avoidable disturbance of commerce. 

The articles of the Suez Canal Convention may be sum- 
marised as follows. Art. 1 : The canal is to be open, in war as 
well as in peace, to ships of war and merehant ships of all flags; 
and is never to be blockaded. Arts. 2 and ti relate to the 
security of the company's property and of the freshwater canal. 
Art. 4: No act of hostility, or intended to obstruct the free 
navigation of the canal, is to be done in the canal or its ports of 
access, or within three sea miles of those ports, even should the 
I'orte be a belligerent power. Arts. 4 to 7: Particular pro- 
visions relating to ships, munitions and material of war, prizes 
and troops, which will interest us when we come to the laws of 
war. Art. 8: The duties of the representatives of the signatory 
powei-s in l%}'pt with rcgai'd to securing the freedom of the 
canal, now motlified by the Anglo-French declaration above 
referred to. Arts. 9, 10, H: The duties of the khedive and the 
I'orte with rctrard to securiiiff the freedom of tlie canal. The 
imnuuiities of the canal are not to apply to measutvs taken for 
the pnrpo.se by the sultan, or by the khedive in his name, with 
their own forces, or to those which the Porte may concert for 
the purpose with the other powers. But in any case the 
measiu'es are not to be an obstacle to the free use of the canal, 
and permanent fortifications are not to be erected. Art. 12 : 
No power is to seek territorial or commercial advantages, or any 
privileges, with regard to the canal. But the rights of Turkey 
as the territorial power are reserved. Arts. 13 to 16: Not here 
impt>rtant, except that the convention is not to be limited by 
the canal companv''s concession, which is one of 99 years. 

In dealing with the extension of the system thus establi.shed 
to the other, still future, artificial interocennic waterway of the 
world, we are not coTicemed with the negotiations and qxiestions 
relating to the right to construct atid regulate the latter. They 



ended in the supersession of the Clayton -Bid wer treaty of 
19 April 1850 botwten Great Uritain and tht; United States by 
the Hay-Pauncc'fote treaty of IK November 1901 between the 
same powei-s, and in the purchase bv the United Sbites of the 
half executed Panama canal, and a treaty between them and 
the new republic of l^anaina, tinong-h whose ten'itorv it passes. 
The result is that the I'nited States fully enjoy so far as 
concerns that canal, and enjoy a.s against Great Britain so far as 
concerns any other route which the intended waterway between 
the Atlantic and Pacific oceans may take, the right of com- 
pletion or construction, as well as the exclusive right of 
regulation and management of the canal when finished; in short, 
a position combining that of the Suez Canal Company with that 
of the torritorinl power. For their conduct in exercising those 
rights the United States adopt by the Hay-Pauncefote treaty, 
as the basis of what is called the neutralisation' of the canal, 
" the following rules, substantially as embodied in the con- 
vention of Constantinople for the free navigation of the Suez 
canal, that is to say: (!) The canal shall l>e free and open to 
the vessels of conmierce and of war of all nations observing these 
rules, on terms of entire e(|uality, so that there shall be no 
discrimination against any such nation or its citizens or subjects, 
in respect of the conditions or charges of traffic or otherwise. 
SucFi conditions and charges of traffic shall be just and et[uitable. 
(2) The canal shall never be blockaded, nor shall any right of | 
war be exercised nor any act of liostility be committed within it. 
The United States however shall be at liberty to maintain such 
military police along the canal as may be necessary to protect it 
aaainst lawlessness and dJsoi'der." The remainins rules are 
practically similar to those of the Suez Canal Convention relating 
to ships, munitions and material of war, prizes and troops, and 
to the security of the property cotniected with the canal, rule 5 
expressing that the provisions "shall apply to watei"» adjacent 
to the canal within three marine miles of either end." 

To the system thus established for the Central American 
canal of the future the express assent of the European states has 
not been invited. Their a-went may be assumed from their own 

1 It is not really neutraliwition, since neutrality does not adnut the 
passage «f belligerent forc«s across the territory. 
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establishment of the same system in the old world, and because 
the confurrence of the two great powers of North America must 
cany for that part of tlie new world something of the same 
authority which the concurrence of the great powere carries for 
the old, especially with relation to a waterway so vitally 
afltcting the coinuRuiication between tlie Atlantic and Pacific 
coa,sts of each. We may treat the c;onditioiis, under which 
interoceanic ship canals can be made conducive to commerce and 
all peaceful development, as being henceforth an ascertained 
p<^rt of international law. 



NOTE. 



Tlie latest development of the law of the Suez f'atial has occurred 
wliilf this volume was [Kissing thrwiiffh the press. During their war with 
Ja]>;Hi tlie Russians made prizes in the lied Sea of neutral ships alleg'ed 
to carry contralKiiid of war, and desireil to farry them home for adjudication 
throujrh the caual, "Now the 1H88 ('ouveiitioii, amonfirst other prcH'tsioiis, 
declares that the canal shall be free and open alike tu warshi]>s and to 
prizes. But a prize in the ordinary acceptation iw a vessL'l tnantied hy the 
captors. Tlie uaptor.s of the vessels referred to, having neither officers uor 
men to sjmre for such ji purjHise, ftmnd themselves in a difficiilty. For 
aceonling to adi'iees cahled from Cairo, the CViinicil of Ministerfi had, 
in view of the captures or their prohahility, resolved that no liellig^erent 
warship should he allowed to eiscort a prize throug^h the canal. The 
decision wa.s eminently tvise, for cases are not unknown of attempts 
at rescue or escape, and any such event in the narrow water of the csinal 
might easily result in the hlockitig of the passage. In this difficulty the 
Russians decided to release their prisses." Timw of 25 July 1S)04, "from 
a correspondent." 




LNTERNATKINAL ARBITRATION, 

BEING AN ARTICLE WHICH APPEARED IN THE 
INTERNATIONAL JOURNAL OF ETHICS FOR OCTOBER ISOfJ. 

[Thu article i* reprinted im it xfoofi, it.\- mi/mfuiiee lining .itilJ appticahle. 
The reader in r^'ern'd to piigt-it 2fli> — 292 ahow.] 

1. Inter-nailonnl Arh'itrutkm iont rusted leith 
Liternai'ioital Goirrnment. 

In the early year's of the seventeenth century, Henry IV of 
France and his niiniNter Sully were busy elaborating what they 
called the Great Desigii. Christian Europe, excludin"' Muscovy, 
was to be formed into an organised body with a government — 
legislative, judicial, executive — backed bv a common force of 
two hundred and seventy-three thousand soldiers and one 
hundred and seventeen great ships. For this purpose its 
political boundaries were to be rearranged in a very thorough- 
going manner, so that six hereditary and six elective crowns with 
three republics shotdd form the fifteen states of the federation, 
sufficiently equal in strength to secure it.s stability. Even the 
internal affairs of these states wei-e to be so far subject to the 
common government that domestic wars of religious and poli- 
tical factions should be prevented equally with international 
wars. The i<ing and the minister well knew that such an 
institution could oidy be established by force, and it may be 
doubted whether they dreamed of its establisliiuent jis possible 
even as the result of the entei-prises which Herny was preparing 
■when the knife of Ravaillac ended his life. 
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But even the visions with which kings and niinistei"s amuse 
themselves require some explanation when they depart so far 
frtnii the eouinioii. Arbitration and niediation were not un- 
known. Thei-e has never been a time in history when they 
were unknown, and they had often been the instruments of 
maintaining peace. Why, then, did Henry and Sully not take 
them as the basis of the method by which they dreamed of 
securing perpetual peace ? The answer is that the renaissance 
hiul not quite spent its force, and the renaissance, like France 
herself, was bold and logical. Over independent states there 
could be no power to enforce submission to arbitration or per- 
formance of an award. The path which had led to tlie existence 
of so nmch social order as was enjoyed within a state was 
the sul)mission of individuals to government. Perpetual peace 
could not exist between states utdess they, too, submitted 
ito some govenmient, sacrificing a part of their independence 
to found an ordered commonwealth of nations. At the -same 
time the slow processes of evolution had not been studied ; 
what the best spirits of that age saw to be ultimately necessary 
they could not believe to be immediately impossible. 

The vision of the Gix^at Design long hauntefl thnikers, 
though statesmen had done with it. Saint Pierre, Bentham, 
and Kant in the eighteenth century — even Saint Simon in the 
opening of the nineteenth — formed projects of perpetual peace 
founded on the submission of states to govemnient, though, 
not having armies at their back, they could n<it imitiite their 
illustrious forerunners by proposing the preliminary I'earrange- 
ment of Christendom. But now thinkers, too, are no longer 
under the spell. They have turned from sketching imaginary 
internatioiral goverimients to the more practical, or more im- 
mediately practical, task of pronuiting international arbitration. 
Two powerful causes have contribiitett to this change of line. 

First, the idea of national independence has grown so much 
in strength that even a theorist would now hesitate to advocate 
the surrender of any part of that independence. The world 
of Henry and Sully was one in wliich a very large numljer of 
men, incUiding many of the best and most earnest, felt them- 
selves nearer, even tbi" purposes of action, to foreigners of their 
eligion than to their fellow-countrymen of a different religion. 



Of this state of things the oiilv remaining trace is the senti- 
ment which would disturb national politics in order to restore 
the temporal power of the papacy — a .sentiment of such limited 
inHuence that it may be regaixled as one of those exceptions 
which prove rules — the ride in this case being the supremacy 
of the state tie in the modern world. Again, in the time of 
Henry and Sully the liheiiies known and valued in the larger 
part of Europe were chieHy provincial and municipal lil>erties. 
If these were left untouched, a province or a city bore with 
equaniniitv its transfer from one larger political aggregate to 
another, in neither of which was it allowed much influence on 
the conduct of the gi-eater affairs of state. But now every 
Christian country is permeated by a national life ; its people 
are powerful and conscious factors in determining its inter- 
national attitude, even though their power to do so may not be 
recognised in its constitutional forms; they are deeply attached 
to the independent national existence which they feel to be their 
own existence. 

Secondly, abundant experience of international arbitrations 
has juroved that the awards given in them are generally caiTied 
out. Logic may reiterate the warning that there is no security 
for their being carried out, but the theoretical imperfection of 
arbitrations arising from this cau.se is not felt to be practically 
a great deduction from the value of the service which they can 
render to peace. 

The two causes which have been noticed may be summed 
up by saying that thinkers have tuined from schemes of inter- 
national government to promoting international arbitration, 
because the sun-ender of any part of national independence is 
felt to be at once less possible and less necessary. 

Here, however, before I leave the subject of international 
goveiTiment, I would guai-d myself against being supposed to 
imply that the ultimate destiny of civilisation will not be in that 
direction. What is clear is that an ojtlered commonwealth of 
nations will not come about by con.stitution-mongering, but it 
is not clear that evolution is not working for it. l.«t any one 
consider the authority which during the present century has 
been assumed by the great powers of Europe, and exercised 
by them at the Congress of Vienna in 1814-15, and at that of 
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Bediji in 1878. Let hiin con^idei- the prohibitions against 
exercising tlie belligerent right of blockade, to which powers 
not recognised as great ones have now to submit — as the 
Chilian insurgents of 1891, who were not allowed to blockade 
Valparaiso and l(|uic]uc, though their iKJligercnt right in 
respect of contraband of war wi\s not disputed ; and Japan, 
which was not allowed to blockade the treaty-ports of China. 
It will be difficult for him to itsist the conviction that the 
tendencies are alreatly in operation which in a remote future 
may crystallize into some form of international government. But 
the hint, though it may Ix? given, is not one on which it would 
be useful to enlarge. In certain matters of politics it is easier 
to lot>k forward a thousand years than fifty. IJy observing the 
point towards which the great streams of tendency in history 
converge, a glimpse may sonietinies be obtained of a distant 
goal, but the route by which that goal will be reached will 
depend on those luipredic table combinations which we call 
chance. Your friend is in l^mdon ; you have reason to believe 
that he is going to Edinburgh, but whether he will travel by 
York, Ivceds, or Preston depends on circumstances in his affairs 
of which you ixw igninaiit. The streams of tendency may 
be deHected in their course by oljstades which loom large 
for a time anil then disapjiear in their turn, We may believe 
that a thousand years hence there will be a I'nitetl States of 
Europe and a United States of all America, without pledging 
ourselves to the belief that that consummation will be sen.sibly 
nearer fifty years hence than it is now. Our duty in the 
interest of peat-e is to pursue it on the line which at present 
is that of least resistance, and that is certainly the promotion 
of international arbitration without denianding an organised 
security that the awards of arbitratoi-s will be obeyed ; in other 
words, without trying to convert international arbitration into 
international j udicjiture. 



2. Arbitration contraMed with Mediation, 

Having thus cleared the gi\)und for our subject on one side 
by contrasting arbitration with govennuent, it will be well to 
clear it on another side by pointing out the difference between 
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arbitration and itiediation. Arbitration is a proceeding in 
which A difference is referred, by the agreement of the parties, 
to the decision of one or more arbitnitoi-s. Tlie agreement 
may l)e a special one made ft>r the c<ise, or it may be a general 
one for referring differences of a certain defined class, when- 
ever sucli may arise Ix-tween the parties, or it may be one for 
refeiring all differences whith shall arise between the parties. 
The essential point is that the arbitnitors are required to decide 
the difference — that is, to pronoinice sentence on the question 
of ri^ht. To propose a compromise, or to recouuncnd what 
they think best to be done, in the sense in which best is dis- 
tinguished from most just, is not withirv their province, but is 
the province of a mediator. 

Arbitrations may take place either between private persons 
in a state or between states. If the parties are private persons, 
the agreement by wliicli they refer their ditt'erence to the 
arbitrators may be a tjinding one by the law of their state, so 
that, as the rcsidt of contract, the award of the arbitrators will 
be enforced as effectually us if it ueic the judgment of a court. 
When the parties are sovereign states, the sentence of the 
arbitrators will merely create a new right between them. Sup- 
pose that state A was in the right in the original difference, 
but that the award is given in favour- of state B, the good faith 
of the arbitratoi-s being unimpeachable, B now has a right 
by contract to have the award performed, though it cannot 
invoke any legal process for its enforcement. If B was also 
originally in the rij^'ht, it has this new right added to its 
original claim. 

Mediation also may take place either between private per- 
sons or between states, only in the foraicr case the term would 
scarcely be used, because it is so simple for private persons to 
seek the advice of a common friend that a fornial name is 
scarcely wanted for the proceeding. But between statesmen 
giving advice is a serious matter. Neither between private 
persons nor between states does a new right arise out of the 
advice given, but when a state connnits itself to an opiidon 
about what two other powers had best do, the hope arises on 
the one side and the fear on the other, or perhaps the fear 
on both sides, that it may interfere actively in support of its 
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opinion. Even if the state which has given the advice is so 
plainly without any interest in the question that its interference 
is not to be expected, still, the advice may add a moral weight 
to the side towards which it most leans, and moral weight is of 
great importance in the society of states, in which approval or 
disapproval has to find an outlet in any way that it can, for want 
of organised channels in which its pressure may be brought to 
bear. Hence, between states, trying to bring two partiei> together 
by any amicable means, even without passing sentence on the 
justice of their respective claims, is an important proceeding 
known by the technical name of mediation, or, in its less formal 
shape, by that of good offices. 

We may now mark the position of international arbitration 
n.s a mean between mediation on the one hand, and the Great 
Design, or what Tennyson called " the parliament of man, the 
federation of the world," on the other hand. Unlike mediation, 
arbitration calls for a sentence ; but, unlike the Great Design, 
arbitration, when international, calls for no enforcement of that 
sentence, trusting to the good sense and good feeling of the 
party Jigainst whom it is [jronouncetl, and to the pressm'c of 
international opinion on him. 



3. General foiiJinit that there are limits to 
Iidenititio/ial Arbitration. 

Such being the nature of the subject with which we are con- 
cerned, the first (piestion which meets us is whether the efforts 
of statesmen should be limited to promoting arbitration in 
every special instance to which it seems possible to apply it, or 
whetlier they should try to conclude general arbitration treaties, 
by which the states that may be [jarties to them shall agi-ee 
to refer to arbitration either all their differences or all fall- 
ing within a certain description. Here we encounter at the 
outset the fact that scarcely any one appeal's to think that the 
reference of all intenintioiial differences to arbitration is pos- 
sible. The Pan-American Congress of 1890 adopted a *' Plan 
of Arbitration," of which article 4 ran thus ; " The sole ques- 
tions excepted from the provisions of the preceding articles 
are those which, in the judgment of any one of the nations 
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involved in the controversy, may imperil its independenc-e, in 
which case for sut:h nation arbitration shall be optiona.1, but 
it shall be obiigfttory upon the adversary power." This plan 
received the votes of sixteen of the nineteen American republics, 
including the United States, the thr«e wanting being Chili, 
Uruguav, and San Domingo. Similarly, M. Dreyfus, one of 
the latest and most enthusiastic supporters of arbitration, 
writes: "'lliere are controversies to which there can be no 
obligation to apply it. When the indepondetice or the integrity 
of a nation is at stake, all the treaties in the world coidd not 
force that nation to accept it'." Other writers add honour 
to independence and territorial integrity as excepting a differ- 
ence from arbitration. It is true that treaties have Ijeen 
concluded by which states have pledged themselves to refer to 
arbitration all dift'ei-ences without exception, but so far as I am 
aware these have only been between Switzerland, Spain, or 
Belgium on the one side and American or African republics 
on the other side, and between Portugal and the Netiierlands ; 
all of them conntries between which any difference falling 
within the principles of exception above noticed is so improbable 
tltat their governments might well think it unnecessary to be 
at the tiimble of formulating a condition to meet such a ca.se. 
We must then admit that, by general consent, there are some 
limits to international arbitration, and we have to ask Mhether 
it is po.ssible to assign those limits in a treaty with sufficient 
clearness. 



4. Can ihe limits to I ntcruat'iomil Jrbitratinn be tui^ltrned? 



^k The word " independence,'' when used in this connection, 

^^^_ is extremely vague. The independence of a nation is at .stake, 

^^^H not only when the continuance of its separate existence as a 

^^^B nation is directly brought into question, nor even only when 

^^^H the question is one of reducing its limits so far as to make it 

^^^1 difficult for the residue of the nation to maintain its separate 

^^^H existence. A state is injured in its independence whenever, 

I 



' L'AMtragf. hitcrimtioual, par Ferdiiiaiii! Dreyftis, avet' iiiie prefece 
de Frederic Paissy, membre de I'luatitut^ Pa)-ia. lBl>:i, p, 355. 
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without menacing its separate existence, it is hindered in doing 
or not doing ajiything that an independent state may justly 
do or abstain from doing. J^nch a case will never appear on 
the face of an arbitrator's sentence, because the sentence will 
always profess to follow the principles of justice in what it 
ftwaixis to be done or not to be done, hut it will exist in fact 
whenever the sentence does not really follow the principles of 
justice. Therefore a clause in an arbitration treaty, by which 
a .signatory sbite is allowed to refuse arbitration whenever in 
its judgment the controveray imperils its independence, will 
bear the interpretation that it may refuse aibitration whenever 
in its judgment a decision adverse to it would Im; so plainly 
unjust as to be an outrage to its independence. An exception, 
however, which was openly expressed to be of that width would 
go far to destroy the value of the treaty; while, on the otiier 
hand, if it should be meant to restrict the exception to cases in 
which the continued existence of the state as a separate member 
of tlie soL-iety of nations is thought to be imperilled, then, Hrst, 
it should be distinctly so expressed, and, se<:ondly, it is doubtful 
whether any two great powers would conclude a mutua! arbitra- 
tion treaty in which the exception was so restricted. 

The word " honour," though as above mentiorretl it has Ijecn 
used by writers, nee{l not be paiticularly ct)nsidered. If any 
satisfactory definition could be reached of the outrage to 
indefX'udence which shouhl exempt a difference from arbitra- 
tion, that definition would cover all the citses in which the 
honour of a nation wo.** so deeply at stake as to make arbitra- 
tion impossible. 

It is, perhaps, not difficult to perceive the idea which 
underlies all the limitations of arbitration that have been 
proposed. It turns on the distinction between legal and 
political questions. Legal t[uestions are suitable for arbitra- 
tion ; political tjuestions are in general not so. But the terms 
"legal" and *' political," though they would probably l>e found 
intelligible enough for practical pm-poses, are not suitable ten- 
use in a treaty, seeing that they are not tec-hnical terms of 
international law recognised in diplomacy for the purpose of 
exj>ressing a distinction. It will be wortli our while to analyse 
the distinction which they are suggested for expressing, and if 

22—2 
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the analysis should not result, in hitting on language which 
might lie used in a treaty, it will at least clear our views on the 
subject. 

By a legal ditt'ercncc between states, one is meant which can 
be settled by reference to known rules, having at their back 
that force which is derived from the general consent of the 
international society. We have nothing here to do with the 
circumstance that the force referred to, though very real, is 
unorganised, and tiierefore irregular in its action. Having 
agreed, as students of international arbitration and not of 
international government, to dismiss the question of enforcing 
awards, wc have nothing to do with the mode of action of the 
force in question. We have only to do with the existence, in 
favour of each particular rule, of the consent from which the 
force arises. T'hc rules which must govern a difference between 
states, in order that it may properly be described as a legal 
difference, must be known and generally consented to as the 
ground of international action, whatevei' form that action may 
take. This may be illustrated bv examples. 

An arbitration is now pending Ixitween Great Britain and 
the Netherlands, the di.stinguished Russian jurist, M. Fr. de 
Martens, being the arbitrator, in which damages are claimed 
for Carpenter, the captain of an Australian ship, the " Costa 
Rica Packet,"" by reason of his arrest in the Dutch East Indies 
and the m«le in which be was dealt with there by the Dutch 
courts. Here the award must tui-n on the questions whether 
the Dutch authorities had jurisdiction in tiic ca.se, and whether 
they exercised their jurisdiction in substantial conformity with 
the practice of civil i.sed nations. International law is clear that 
the claim nnist fail if the.se questions are answered in the 
afiirmative, and all that will lie required, beyond the ascertain- 
ment of the facts, is therefore Dutch law and a moderate dose 
of comparative jurisprudence. No case could moi"e dearly be 
suitable for arbitration. 

Next let us consider the recent Behring Sea arbitration. 
No part of international law is better settled than the rules for 
the exercise of authority in time of peace on the high seas, and 
the conditions under which any part of the sea can be claimed 
by a sbite as being within its exclusive sovereignty are equally 
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clear, subject to same (]uestion of measure in cases near the 
boi-dcr-Iine of right, which did not arise with regard to the 
Bfhring Sea, and which, if it had arisen, would have fallen as 
reasonably within the discretion of an arbitrator as certain 
questions of measure in applying the principles of national 
law fall within the discretion of a judge. Here therefore was 
another legal difference marked out for arbitration by its 
nature, though the rules to be applied were exclusively those 
of international law. 

Now pass to the famous " Alabama " arbitration. Here 
there had Iwen a divergence of opinion between Great Britain 
and the United States as to the international rules with regard 
to the conduct required from neutrals in war, and so long as 
that divergence continued the question was not one for arbitra- 
tion, unless any one will contend that arbitrators should be 
intrusted with the power of fixing doubtful law, as to which 
moi-e will be said later. At any rate, the divergence in question 
made it iinpossiljle to settle the difference between the countries 
by rules known and consented to, and so prevented its being 
what is here called a legal difference. But as soon as the 
parties agreed on the Three Rules as applicable to the case, 
it only remained to apply those rules to the facts; in other 
words, the difference became a legal one and suitable for 
arbitration. 

As an exanijjle of a political difference we may take the 
following; By the treaty of Paris, which P^ngland and France 
imposed on Ru.ssia in 1856, at the close of the Crimean war, 
the Black Sea was neutralised, and Russia and Tm"key engaged 
not to maintain or establish any maritime arsenal on its coast. 
Experience ha.s not shown that such limitations of what a great 
power may do within its own territory can be permanently 
upheld, however their imposition may suit the circumstances of 
a given moment ; but where, as in this case, the treaty does not 
fix a term for its duration, the lapse of time or the change of 
circumstances that may give a claim for its rescission is quite 
indefinite. The claim to rescission depends on the political 
configuration of the world. How far have the dangers cea.sed 
to exist against whicti the limitation was intended to provide? 
And in answering this it must be remembei'ed that not only the 
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might of the different powers has to be looked to, but also their 
respective policies and desijrns. Aj^ain, if the dangers against 
which the liinitatioii wa-s intended to provide have not eea-sed to 
exist, it lUiiy still be asked whether thu limitation is any longer 
the wisest method of providing against theiu, whether the 
attempt to perpetuate it would not cause greater dnugei's in the 
actual political conligination. These aie (juestions which elude 
all definition by rules. In 1871, Russia, taking advantage of 
the disablement of France, denounced the dausL-s which were 
obnoxious to her and proceeded to re-establish her arseiml at 
Sebastoj)ol. The opinion was widely, perhaps generally, enter- 
tained in England that Russia had no fair claim so to act, but 
it was beyond the strength of any single power to maintain the 
clauses. A conference was assendjled, a verbal tribute was 
paid to the binding character of treaties, and the limitations 
were removed by consent. Now, suppose that France bad not 
been disabled, and had concurred with England in thinking 
that the Black Sea clauses of 1856 ought to be maintained, 
could such a difference l>etween those powers and Russia have 
been refeiTed to arbitration f An arbitrator must have said 
that from a legal point of ^iew, which was the only one he 
could entertain, there were not two sides to the question ; that 
it was past all doubt that a state cannot by a unilateral act 
put an end to a stipulation it had signed. But would any 
great power have been content for the political t[uestion to be 
so disposed of? Clearly not. As little would Parliament be 
content to be prevented from modifying contracts on the 
ground of public policy by the declaration of a judge, true a.g 
it would be, that a party cannot free himself single-handed 
from a contract. Till *' the parliament of nian^' becomes a fact, 
powers have to do for themselves what parliaments do for 
private pei"Sorjs. The case suppo.setl would have been one in 
which the claim for relief would not have been repugnant on its 
face to the principles of international law. Almost all theorists 
on the subject agree that the tacit but undefined condition, 
reint.1 sic .stantibiwi, is attached to tieaties. Even in l^ngland, 
thinkers like J. S. Mill approved the claim of Russia to relief. 
But the claim did not admit of being put in a legal shape, 
because the appreciation of the circuni-stances on which its true 



value dependeti co^ild not be reduced to I'ulc, but was a question 
fov statesmen. 

Two objections may be anticipated to wiiat has just been 
said. One will come from those who desire that every inter- 
national differenee shall be -settletl on what have been here 
distinguished as legal grounds — that is, bv rules known and 
consented to. Thev would condemn all international action 
which could not show such a ground, and respect the existence 
of every legally existing arraiigcuieiit for the alteration of which 
the approval of every state concerned could not be obtained. 
But not nuich time need be spent in repudiating a view of 
inteniatUnial duty vvhich, for example, would condemn all 
interference on behall' of the Armenians or the Cretans, because 
it is Jmpossi!>le to Lfualify the independence of the Sultan or of 
any other power by legal dcKnition. 

The other objection will take this shape. It will be 
admitted that arbitration, strictly speaking, is a proceeding 
for obtaining a sL-nience on tlie legal right or wrong of a 
dispute. But it will be said that that i.s not what was meant 
in advocating arbitration as capable of being resorted to in all 
interiiatioual liifferences, It will he said that every international 
diflereuce can and ought to be referretl to some one with power 
to settle it in one way or another ; on legal grounds if such can 
be found and are sati.sfactory ; if not, then on all the grounds 
which would be open to statesmen in dealing with the case. 
The arbitrator is to be both judge and, if need be, legislator. 
He is to combine the offices of arbitrator and mediator, with 
the addition that when in the latter character he proposes a 
solution not as what is legally just, but as what is best, his 
pro[)osal shall have what the advice of a inetliator has not, the 
same force as the awaixl of an arbitrator, binding the parties 
and creating a new riglit between them. But this objection is 
not more practical than the other. It is very likely that in 
.some cases of no great importance two nations may by special 
agreement create over themselves a jurisdiction of so far-reaching 
a character, but it is not to be imagined that any nation should 
in advance surrender its <lestiny to such a jnri.sdiction by a 
geneial treaty. 



5. Conclusions from the ^foregoinf^. 

Tile foregoing considerations may lead us to the following 
conclusions : 

International arbitration is nut a pi't>ceeding that can ever 
be appliniblL' to all international diflerences, and some reser- 
vation must therefore be eonUiined in every general arbitration 
tn-aty. 

It is difficult to describe the casus which are intended to be 
reserved by any tenns which the negotiators of general arbi- 
tration treaties could trust to be vindei*stood in any pi-ecise 
sense, though some help may probably be given by vvell-chosen 
words. Even the danger to independence, wliich the Pan- 
American plan gives as the only reason for declining arbitration, 
may be a useful expression to employ, though it will not bear 
defining further. The reservation, in whatever terms it may be 
couched, must leave it substantially to the parties to decline 
the appliciition of the treaty whenever they tliijik it necessary 
to do so. 

But the nature of the cases which will not admit of arbitra- 
tion is clear enough, both from the reason of the thing and 
from the experience of arbitrations which has been gained, to 
make it probable that between parties of gootl faith there will 
be little difference of opinion as to the applicability of the 
remedy in particular cases, Therefore between such parties 
the employment of loose words to express the reservation will 
probably not do much harm. On the other hand, every refusal 
to apply a general arbitration treaty in a case in which it ought 
to be applied will end>itter the origitial difference by adding a 
charge of bad faith to the original cause of difference. It will 
therefore be best to abstain from concluding general arbitration 
treaties except between states which can count on one another 
to work them in good faith. 

1 believe that Great Britain and the United States are 
nations between which a general ai-bitration treaty may usefully 
be concluded, provided that it be concluded, not under the 
impression that any treaties can be panaceas for international 
differences, but after such discuss.ion as may enlighten both 
nations about the reality and meaning of the re.servation which 
the treaty will have to contain. 
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6. Should nil que-ft'ions of Law be referred to Arbitration? 

The cases for international arbiti-ation have been described 
as legal ones, witliout pretending to scientific accuracy, but it is 
hojKHl with some practical degi^ee of cleaniesa. On this it may 
lie asked wliether, even wheit; law is concerned, it is proper to 
intrust arbitrators with an unlimited power of declaring it. 
Where the law is so openly a matter of controvei-sy that that 
controversy is a principal part of the difference to be settled^ in 
whiciv case the difference is not a legal one in the sense of calling 
only for the application of known and admitted rules» it is 
scarcely possible to regaixl an arbitration tis a proper means of 
declaring the law. International jurists of any eminence will 
almost ceitainly be known to lean to one side of the question 
or the other, and will therefore be unacceptable as arbitrators. 
Other jurists, and e%'en judges of state courts who are not 
eminent international lawyers, would not be considered ijualilied 
to take what would be a gixjat step towards legislating for the 
world on subjects with which they are not conversant. Crowned 
heads and statesmen, accustomed to weigh such questions, and 
acquainted by experience with their ramifications and bearings, 
are the class by whose judgment the disputed rule will in the 
main l>e ultimately fixed ; but this will only be by their 
judgment as a class, when time and the varying circumstances 
of different occasions have eliminated tmnsient bias. Impartial 
and wise members of that class ai-e difficult to find on each 
particular occasion. The best, and perhaps tlie only, way in 
which cases of disputed international law can be submitted to 
arbitration is that which was adoptetl in the " Alabama"" case — 
namely by the parties agreeing, if possible, on rules to be applied 
pro hoc vice, leaving those rules to make their way in the world 
afterwards or not, accoi-ding to their merit. 

But another case may ari.se. The ititernational rules to be 
applied may be well known and generally consented to by 
civilised mankind, and the claim of one party may have l>een 
brought forward in defiance of them. Is it a duty of the other 
party to submit to an arbitration on such a claim ? Demands 
made in open defiance of law are common enough in private 
life, and are sometimes pushed as far as into the coui-ts of justice, 
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which in that event have the means of dealing with them 
quickly and shaqily enough. They cannot be excluded from 
the courts, and the protection which private persons enjoy from 
the law of the land compensates them for the occasional 
annoyance which arises from the courts Ijeing open to all. But 
the law of nations, wanting as it is in organised instruments, 
confei-s no ecjual protection. Is it therefore always a sufficient 
argument as between states, " if your case is so clear, trust it 
to an arbitration".'' This is a very important question, both 
as to the use which a state may properly make of the liberty 
reseiTed to it in a general arbitration treaty, and as to the 
propriety of refusing an arbitration in the absence of such 
a treaty. An illustration will best enable it to be understood, 
and one is unhappily at hand. 

In the diffurence now pending between Great Britain and 
Venezuela as to their boundary in Guiana, the Venezuela case 
avowedly comprises the following points : I do not say that it 
rests on them, for we are not here concerned to enquire what 
other points it may comprise. It is alleged (1) that tiie whole 
of Guiana came under the sovereignty of Spain by means of 
a papal grant and of discovery ; {H) that the effect of these 
titles in conferring sovereignty was not and is not limited by 
possession iji fact, wherefore the Dutch could not advance by 
settlement, even over unoccupied temtory, bevond the limits 
within which Spain recogni.setl then) by the treaty of Munster 
in 1648, while the Spaniards were free to extend their settle- 
ments lx?yond the limits which they had tlien reached ; and (3) 
that, on questions of territorial sovereign ty, international law 
admits no pre.scription but an immemorial one. Now, inter- 
national prescription, short of being immemorial, is admitted in 
principle by the great majority of jurists: no term of years has 
been Jixed for it, and the necessary term may well vary with the 
circumstances, and be left to the decision of arbitrators if 
the principle lie conceded. And the doctrines put forward by 
Venezuela concerning the papal grant and discovery without 
possession had been denied by Queen Elizabeth as early as 1580; 
the American colonies of England, past and present, had been 
built on their denial ; they are not maintained by any school 
jurists ; and the King of Spain had placed himself on 
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narrower ground during the Nootka Sound controversy in 1790. 
In these circumstances it appe«,red to me that the doctrines 
adduced were frivolous, but that the demand for an arbitration 
on them was supported in a manner which might make mere 
frivoUty serious. I accordingly wrote (Li>ndon Times of 10th 
February, 1896) that it did not lie in the mouth of any nation 
to sav that its claim was reasonable enough for it to be entitled 
to an arbitration on it, and at the same time that the other 
party might feel secure of the arbitrators rejecting it. Ajid I 
reconmicnded that England, by a proceeding similar to that of 
the United States in the " Alabama " case, should make it the 
condition of an arbitration that certain rules of law relating to 
the title to territory should be laid down to guide the arbitratoi-s, 
or else shotdcl limit an arbitration to such part of the territtn'ial 
claim of Venezuela as did not plainly depeml on the inadmissible 
doctrines. 

My opinion on the particular case which has been mentioned 
may have been sound or otherwise. But in an article on 
international arbitration it would be impossible to pass over the 
point that a self-respecting nation cjui scarcely be called on to 
discuss before arbitrators doctrines which cannot be denied 
without impertinently calling in question its own history and 
the general judgment of the world. 

7. The Use of Mediation. 

WTiere the difference between two states is what has been 
roughly descril>ed as a political one, or where for any other 
reason an arbitration is impossible, it is a plain duty to seek 
the good offices or mediation of friendly powei-s. It is very 
unfortunate that this is so rarely done, at least in circumstances 
promising success to the remedy. Thus, the plenipotentiaries 
assembled at the Congress of Paris in 18.56 rccordctl in their 
protocols the wish that states, "before appealing to arms, 
should have j*ecourse, as far as circumstances may allow, to 
the good offices of a friend I v power"'^; and in the treaty which 
they concludetl it was stijjuluted that, before the employment 
of force between Turkey and any of the other contracting 
parties, an oj)portunity should Ix- affoi-ded ()f pi-eventing such 
an extremity by the mediation of the other contracting parties. 
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Turkey appealed to this stipulation in 1877, as an answer 
to the declaration of war against her by Russia, after all the 
circumstances had been the subject of prolonged discussion 
between hei- and the great Christian powers, whose united 
demands she had refused ; and the apjwal was natui'ally in 
vain. Though Russia alone was in arras, it was Christian 
Europe with which Turkey was in diffei-ence, and her appeal 
for ujediation was substtintially an appeal to her opponents to 
abandon, and to induce Russia to abandon, a part of their 
exigencies. If, in puisuance of the wish expresseil by the 
plenipotentiaries of 1856, France and Prussia, in 1870, had 
invoked the mediation of the powei-s which were not con- 
cemed in their difference, there can be no doubt that means 
might have been found to save the honoiu- of each couiitry 
without a resort to war. 

It may be fiu-ther observed that tliere is a class of easies in 
which mediation might usefully be combined with arbitration 
— namely, where a difference whicli calls for the application 
of legal rules can nevertheless not be entirely disposed of by such 
rules. For instance, suppose that in a boundary dispute referred 
to arbitration it appeared that there was some temtory to 
which neither party could establish a title iu accoi-dauce with 
the acknowledged rules of international law. It would be 
desirable that the arbitrator, after awarding to each party aU 
that it could lawfully claim, should possess the power of a 
mediator to propose a division of what remained. And he 
might be clothed with tliat power by sjjecial agreement, where 
the possibility that occasion might arise for its exercise could 
be foreseen. I proposed that this couree .should be taken in the 
difference between Great Britain and Venezuela, considering 
that, after due effect had been given to possession and pi-escrip- 
tion, there might remain forests untrodden by civilised men to 
which no legal title could be made out (London Times, January 
6, 1896). 

8. General Conclusion. 

It now only retuaiiis to impress on all whom this article 
may reach the duty of promoting international arbitration. 
To the statesmen who are believed to be engaged in negotiating 
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some general arbitration treaty between Great Britain and the 
United States;, it is only |>ossib]e to wish Godspeed. Those 
who ai'e not engaj^ed in such a task can more usefully occupy 
themselves with ideas than with plans: too little can be known 
from the outside of the mental attitude of those who are 
concernetl in nejrotiating the treaty, or who will be chieHy 
concerned in working it if concluded, what difficulties may 
appear to them the most formidable, and what amount of 
goodwill and flexibility can be reHed on for overcoming in 
practice difficulties that look formidable on paper. And after 
all, a treaty of which the philamthropie provisions can oidv be 
concluded or applied with reservation Ijeai-s a resemlilaiice to 
those format promises of amendment of which the moral value 
to u sinner depends on at least an attempt being made to carry 
them honestly into effect. Without such an attempt, the idle 
woi-ds may scarcely have even the negative merit of iiisigniticance 
which may be predicated of the Paris protocol in favour of 
mediation, they may lull the conscience to sleep and discredit a 
good cause. What is wanted is actually to have an arbitration 
on every international <lifft'rence which can lie brought to arlmit 
of it, whether by application of a general arbitration treaty, 
if there should be such a treaty between the parties, or by 
special armngement for the ca.se. Every actual instance confirms 
the habit : it secures peace on the occasion, and makes it more 
likely that peace will be secured on future occasions. 

I spoke just now, advisedly, of international diffei-enccs 
which can be brought to admit of arbitration. The great 
number of international arbitmtions which there have been in 
recent yeai-s is sometimes paratled iis though we were in the 
piesence of the beginning of a process which only had to be 
continued in order to leatl of itself to all but universal arbitration. 
There is some tnitli in that view, but tliere is also another side 
of the facts. Arbitration is ah'cadv applietl between states to 
almost every difference which appeai-s on the face of it to fall 
within the category which has been roughly described as legal. 
Tliose ai-e not the differences out of which it need now be 
seriously apprehended that wars will arise. ^Vhat is wanted is 
earnest effort to bring more or less within the range of arbitra- 
tion differences which do not at first sight admit of it. It 
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should be considered on each such occasion whether some part of 
the difference does not admit of arbitration ; whetlier, as to the 
rest, the powers of a mediator mifrht not be given to the 
arbitrator ; whctlit-r, if unlimited arbitration ])e iui}K>ssible, it 
may not bf possible to fence a reference by conditions securing' 
the honour of the parlies, and those rval and great interests which 
they must not allow to be imperilled. If it should be found 
practicable to brinff the parties together for the quasi-judicial 
discussion of any points before arbitrators, so much will have 
been withdrawn from the dangerous part of the case, and their 
temper for the di{)lomatic discussion of the remainder will 
probably tiave been improved. Shall I go further, and say that 
even some questions of politics and honour, c]uestions affecting 
independence in tlie large and tiue meaning of the term, may 
be re'ferred to arbitrators? to pei'sons from whom, as from 
oitlinary arbitrators, a sentence binding the parties should be 
required, although it cannot be given on legal grounds? It is 
possible that this may be so, where the questions are not of 
vital importance J and where the arbitrators are carefully chosen 
with a view to the special nature of the difference. Hut tO 
extcTid the practical>lu bounds of arbitration in the ways 
indicated would be something moi-e than to continue a proc^ess 
which can as yet he pronounced to be ivorking, and will demand 
the active and intelligent co-operation of statesmen and of public 
opinion on each available occasion. 

But for the encouragement of the lovers of peace it may be 
stiid that from various causes, some of wliicb have been touched 
on above, international arbitration is in the air. When this 
haj>pens to an idea, and as long as it continues to be the ease, 
the power of tlie idea for good cannot be mejismed by logic, 
necessary as it is that we should do our best to undei>»tand the 
conditions in order to woi'k with them. It is the season to raise 
ttur liopes, and do our utmost to try what the idea of inter- 
national arbitration can accomplish. 
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■iTrotius," "so far as it concerns iiiter- 



Page 10, line G : cancel " poitititv. 

I'. V.i, 1. 7 : insert, after 
national law and." 

1'. rJ2, I. 4 from bottom. "Hie I'rfitfiiiatii- Sanction was hroii^rht by tlie 
cnifHTor ( liarles \'I before tlie roiuic'il in ITl-'i. ^md tn.nte piihlir in }7'~^* '• 
17--5 is alwiut. tbonffl) vve iiave not bten able to asfcrtiiin exiirlly, the date 
wbfii it became hiniliiifi: by tbe Unufrariaii diet's acfe]>tan('t' of it. 

I'j). 4">, i'u- Tin- court'; of hm are bound by tlie exwutive dcpai-tment's 
deteniiiiiatioris as Uf wtiat in.'\v states, wlietlu'r arisinjf from iiistirre<^tioii or 
otiiprM-is*-, shall be rei'oy;iiisf(l, and what torritory is rerofrtiised as bc- 
loii(iirijr to a pxeii state ; but tbey can aot oit tlie [nibljc notoriety of such 
deterrtiination!?. Thotn/ixnn v. Piiwfex, 2 Simons 194; Join'* v. t'nitcd Stntex, 
I'Vt I '. S, 202 ; Fonier v. ,Vci7*oh. 2 Peters 2.");t ; and the notes to those cases 
in Scott's Ciixfix on lii/friintiouii/ iMtv, J)p. 3tt, 44, 7'>- 

P. 4«!, 1. 1« ; for "Bijrn'* read "a<lliere to." 

P. SK, note. Dr Liiwrence's paper is in the Jouruul uf fhc Hoyiil 
Vnitfd Servifi' liiKtifitlUin for January 18117. 

P. .Mi, 1. I": Lord (Jower was recalled immediately after the 10th of 
Auffust, but Mr Liodsiiv remained ftjr a time. M. C'liauvelin was a 
miili.stt'r, not an ambassador. 

P. <)'), 1. 24: see UniM Slnfex Sriiitte Ihrummln, 1st session of 2i>th 
contfres-Sj vol. 7. 184.'>-(i, document no. ^17''5. 

P. fJO, 1. 31. Lord .Salisbury's arjfiiment was not based on any notiou 
that the Anjfhi-.Malafrasy treaty could uf itself survive the aiine.xiition by 
France, but on ussiirunces said to have heen given tliat the oliject of the 
French expedition was to maintain and not destroy the protectorate. See 
I'ar/iaiiifiifiirif I'lifwr/c, Africa, no. 8, lill)?, and France, no. 1, IHUO. 

P. 109, 1. 1.5: for " Gefferseu " read "Gelfcken." 

P. 114, 1. '.) fii(ni bottom; for "proportioned" read "in inverse 
proportion," 

P. Hit, 1. 12. The iJeneral Act of the West African Coufereuce of 
Berlin, art. 2H. declared the navigation of the Nipcr to be open to the 
merchant ships of ;ill nations, tlierefore. by ini|dicatioii, not to their ships 
of liar ; lint art. 22 of the same act contemplated the poKsilnlity that ships 
of war of the si^ritttory powers migiit enter the (.'oniifo. 'iliis ditt'ereiice 
may be explained by the fa4'ts that (ireat Hritaili and France were already 
eslablisheil on different part>i of tlie Ni^er, wJiile the Conffo was un- 
appropriated until the i^ecoynition of the International Association of the 
('OIl^o was coinpleted by its beinjj admitted to adhere to that ;u't. and was 
therefore rejfarded in ilraftioff the act as tieing unappropriated. Tlie 
liberty contemphited in art. 22 does not, in our judf^ment, apply to the 
('onpi, now an international river. See however Duchene, in 2 R. G. de 
D. 1. P. 4;«), for a riitferent view. 

P. 1.54, 1. 7: insert "the" before "due." 

P. lllO, 1. !(. By "jiuiilie" it is not meant that in Rom.in law the sea 
wa*i state property, liut that it was one of the re*- coiuiuunrx uiimium, not 
the subject of proi>erty at all. 
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P. 172, note 1 : for Himeth/ read Himelji. 

P. I"-"'. 1" Andi'rxmi' \' Cane (1 WTiartou's IHgenl, §ftSu) the British 
govenimeiit admitted tliat a crime, committed by a British sailor 011 hoard 
a United Slates ijifrfhaiititKiti un the liigh sea, tiehjiifjed to the exclusive 
cogniMkiiee tif t\w I'nited SlatfS!. — Tlie ^reat Amcricaii lakes present a 
singular case. By ttie treaty nf 17B-'l the hoiiiidary lietweeii the United 
States and Britisli N'ortli America was drawn '"tliroiiifh the middle" 
of l^ikes Ontariit, Kric jind lliinvn, and '■thrnti;j;h Lake Superior north- 
ward (if the Isles Hnyale and Phelipeuux," so that the whole of thiise lakes 
is territorial water i>f ttne nr the other state. But the admiralty juris- 
diction of eaeh is lield tii extend tii the whole width of the lakes aad 
conneetinj,' rivers, treatinj; them as if they were open sea and >!traits, 
80 tliat otfeiiees eommitted anywliere on those waters on l)oard vessels 
of cither rooiitry are triable in that (country when tlie vessel and parties 
are brouffht witliin its ^riMiirraphical jurisdiction. I'nitfd Slalen v. IfodgerM, 
150 L'. S. L'4i). Tliis rule is demanded hy a eouvetiienee amounting' to 
necefisity. 

P. 111!), 'llie jtroteetioii hy (treat Britain in foreign states of pereons 
nut British subjects is e(iiiteiii|tiated by the ( Htnmuu Order in t'ouueil li^^TD, 
ami the ( )rders in touueil for Morot'i.'ii, Pei-siu, the Persian Coast and 
IsLindH, and Siani, all of IHiSJL Hall rel'i'rs to a eiuiveotino of 31 May 
lU'.V.i \iy which siil>jei-ts of the Sultan of .Mnscat, autiially in the service 
of any British siilijett in his dominions, are to he jirotected as if they were 
British subjects, Ixit if convicted of crime are to he discharged from their 
British ser^-ice and handed over to the sultan's functionaries : Foreiffn 
JiiriKftifthin of (he Hrifi-ih f'riurn. p. lilU, note 4. 

P. 2.i(i, note 4. In lilfKl the g-nvernineiit of the Netherlands refu.*wi 
the e.\ecution a^raiust a shij) at i'Tiishintr, heloiiirinf,'' to the Belgian .state 
ami emptifyed hy it as a traiiiingsliip for pilot", of a jndpnent which hiul 
been iihtaiiied ayainst that state and had been affirmed l>y the supreme 
court at the H.igue : li. ftf D. I. I't di' L. C, 2nie serie, t. ti, p. 2W\ 

P. 2.59, last para^rapli. The British {mtent law will he eiiforeed 
on hoard a foreign sliip in a British port : C'iddirelt v. I'liiii'/ixirhigen, 
!> Hare 41.>. The contrary has heon held in the United St-ites : Brown v. 
Jhtrbexuf. Ill Ilow.ird 18;1. In cmiseqtience of the fnrmer decision the 
St. to and If! \'ict. , v. 8:|, s. 2fS was passed, and hius since been replaced hy 
St. 4(i and 47 Vict., c. ;")", s. 4.') ; hy which enactments a foreign vessel, on 
condition of reciprocity heiiijr allowed, may use a Britisli ]>atent for her 
navigation within the Jurisdiction of the United Kingdom, hut rii)t for the 
nraniifacture of any thing t«i he snld or exported from the United 
Kingdom. 

P. 2fi2. 'Hiat a private ship is not an asylum for ptditical refugees was 
recognised hy i'Vance in Sidf!n\- rum' (falvo, § 11;?0), and hy Lord Aberdeen 
{Kej/orf 11/ liiti/ul ( 'nmmhifknt on Fntfitici' ,S/uiv.m, p. l.">4) as to hired A-essels 
carrying mails, which would not he public ships within our doctrine on 
p. 25.5. 'ilje United States have varied, probably, as Freeman Snow 
suggests (CiittKn oil lideniiitioiml Law, pp. 14i)-l.!>l), on account of the 
exceptional character of the Spanish Americau states, as to which >iee 
our p. 272. 
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Ajjenatidn of territory, ajn-eements 
prohibitiiijr, 132. 

AuKNs, ji^eiienilly admitted to the 
territory, 2i*H; Titit subject to 
exce|)tioiis, 20!); their admission 
indirectly enforueil on Kasteni 
states, 2fH>v hut nnt a right 
independent nf treaty, 210; their 
expnipioii, 210; not ulluwfd 
polittcjil riglits, 21<l; their nitli- 
tary service, 21 1 ; their taxation 
and private rig'hts, 212. 

Ali.egia.>-ck, iio liiHger jjerjietnal, 
2W). 

Amb.ass.^ihih.s, their rights in third 
states, 2(i4; in the stiites to 
M-hich they are sent, 2(;(j; their 
servants. 270. And see Uipui- 

.M.\TIe AIJK.V'I'S. 

An'dokha, internatiunal pOHitiou of^ 
2'). 

Arbitr.vtion, definitioa of cases for, 
by Russia, 289; liy Hajrue con- 
vention, 291 ; iiy .^rifflo-Kreiii-h 
treaty, 2!)2. And see the ap- 
pen<li\. 

An.viiKs t-roBsinff foreign territory, 
2.5.5. 

Asvi.i'M, in public ships, 2.57; none 
in private ships, 2f>2 ; in legations^ 
271. 

Back C'ountry {Hmierfanil), claim 
to, 114. 

BAIJiNt'K OF I'OW'ER, ;W3. 

Balth', attempts to close it, 136. 
Bays of the sea, 187. 
Bkuj<jkkkn(;v, reeo^iitioii of, 60. 
BKUi.i.v, arts. 34 anil :i!> of African 
Conference of, 10<;. 



Bosnia, international position of, 

13.5. 
Bi'i^ARiA, international position of, 

2ii. 

Cahoun'e, ease of the, SM. 

Cession of a prrjviiice, effect on 
treaties, 3iJ ; on provincial debt, 
H2; on g'enei-ai debt of ceding 
state, (!2 ; on the law of the land, 
<.>7 ; (HI the allegiance of per>ions, 
71. 

CoujNi.41. Priitkitorates : see 1'no- 
te<;t<>rates, Cou».mai.. 

C0U1NIK.S, their iuteriiatioual posi- 
tion, 41. 

Co.viMEHCE with native.^, claimed a.s 
giviiifi' a tcrritiiri:il rijirht, i',V.i. 

CoNoo Statk, distiri^uirihed from 
neutralised staters, 30; its orij^ii, 
46. 

CoNQUKsT of a state, wlien complete, 
f{4; its recognition by third 
powers and by courts of law, (i.5; 
made simultaneously by several 
powers, fjiS ; its effect on the law 
of the land, (i7 ; of what [lersonn 
it transfers the allegiance, 70. 

Conscience of states, obligation of 
rules on, 7, 18. 

Consent of states to rules, evidences 
of, IC. 

Cossrus do not enjoy diplomatic 
imnnniities, 2(i!) ; their functions, 
277; ill Kastem states, 278; in 
colonial protectorates, 278. 

CoNTJXi'iTy of states and their en- 
gagements, .58. 

Custom, in jurisprudence, 14; a 
source of international law, 14; 



evideuces of iii iiiteniational law, 
1«. 
CvpHrs, internatiotiHl pomtion uf, 

Danish Flket, seizure of in 1U07, 

DabIIANKI.I.KS A\t) BoSfUOHt'K, 15)4. 
l)KNt/ATlllN, 229. 

Dkpf.ndknuir-*, their iiiteniatioiial 

piisitidii, 41. 
l>ii'i,i)MATi(; AoKNTS, 274; their 

classification, 275; who are not, 

27(5. 
Djpi/).matu' Immi'mtie.*: see Asy- 

H'.ll. A.'injASSADOHS. 
DlSI (IVHRV AM» OfCrHATION, title 

by, '.19; utatc uiithority necessary 
to it, ;»!); luut imhlicity, 100; 
improperly «'liiiim*d for Jurjace 
aro.-ifi, lol ; coiitrastwl with title 
liy effertive ovrujwtidii, lo2. 

Disr'osnn 1-; Thkatiks, (>0. 

DiiMii'j!.!-;, 20."?; its use in private 
lii»v, 204; Cdiinnt tlii-re he en- 
tirely replni'ert l>y natinnality, 
2(14; fornit'rly t-orifused with 
nationality. 2((."i; Anfflo-Aiiiprican 
practice retain.s its iinpiirt.iiu'e in 
naval war, 2lt.i; IkiI with Kume 
difference frnni domicile in private 
law, 2011. 

EhTW;TlVK (IdCUPATIO.V : SCB OcOLr- 
1>AT1<I>'. 

Eovi'T, international position of, 2fi. 
Ejuni-jnt Dujiajs, y5. 
Egi^viiTv ANn Indkpendknce op 
Statks, 308. 

EXI'ATKIATIO.N, 21l>, 2W. 
ExTF.nniTllRlAIJTV, 2(!.J. 

ExTHAnTTiuN of frimirials, 210, 243; 
an imperfect ripht to it, 153, 
243; of nationals, 24.5; not 
grunted for political offences, 246 ; 
rules coiiceruiiig, 249. 

FederatioKs ako Fepebal States, 

35. 
Flag : see Skips. Inland states have 

ni) ri^ht to a flag- at Hea, 10.5. 
Fi^>Hn>A, ca.ses illustrating neces-sity 

relating' to, 301. 

Great 1'owers, the, 308, 311 note. 



Gi'iJ'" OF Mkxicx), ctnitroverey as to 

coast of, 104 note. 
<.ti'i,f>. when cajjalile of appri>- 

priation, 1H3, 18«. 

HtNTKRr^.vn: see Back Col'ntrv. 
HovKRiNG Laws, 171- 

Impkhpkit llionrs, 153, 285, 288. 

Incohatk Title, 103. 

Incohpiihatk I'mon of ytatejri, HI. 

Lndja. Khiti.sii, and Indian States: 
their international position, 41; 
nationality in them, 2.'i.3. 

1.mikrki\tRiuht8 of states, alle^e<l, 
2i)3. 

In.n-ocknt Passaok: on rivers, 14.3- 
1.5it; in territorial seas, 189. 

Intk.hnati(>>ai. Law, definition of, 
1; properly called law, G; not- 
witlistamliiip Austin, 8; con- 
tineiitiil equivaJents of the term, 
t) ; its sources. 1 4 ; why binding on 
new states, 4!); most lie applied 
as it stood when the jjiven con- 
troversy iiruse, 112. 

Intkhcxjkantc {'anai.s, 321. 

I.\TKRVK\Tni.\, between states, iMH; 
in the internal affairs of a state, 
30.5. 

IsuNiis in the sea, 116. 

Ji'JtiBi>i(rTio,v : over foreigxi snbjects 
in colonial protectonites, 12.5; in 
the case of ships in the open sea, 
17>5; (»ver pirates, 177; iu the case 
of ships in territorial waters, 180, 
2.54. 

JuniitDicTioN, Crimi.nai,: its relation 
to sovereignty, 242 ; in respect of 
things done abroad hy nationals, 
207; by aliens, 2.51. 

Jurisdiction, National: its au- 
thority in international law, 2.30; 
whether states are subject to it 
for their civil rig-hts, 240. 

Koszta's cask, 200. 

Law, proper (jural) af"l metaphori- 
cal (laws of nature), o ; Austin's 
restriction of Jural law not adopt~ 
ed, 8; continental equivalents of 
the term. !>; uf nations, 11. 

LuASFS of territory, 133. 



LioiiT DiKs, tu)t deinaiidalih' frmii 

LlriHTROUSES ANtl LlOHTBHrPS, 117, 

18(5. 
LrrruiiAi, Ska, cajial)!!'. uf oc<!n|)ati(>ii 
ami U'rritoriiil, lU;i; width of, 18-i. 

Ij)A\S to 1''<)KK1IJN (ioVKHNMKNTS, 

whether to be distiiijfuished from 
other contracts, 318. 

Mauck, effort of, in law and in 
diploniiicy. ]7^*- 

Mahitmii; I'lui'KRs, sjic'cinl fiutliority 
of tln^ L'hief, in the Iuwh of mari- 
time war, 10. 

Mkoiation, ;j;j.'). 

MiuDi.t: DisT.\.Nti:, iloctrine of, 

104 note. 111). 
M<»NA(:4),interii!itioiial]iositi<Hiof,2i{. 

MoNROK DocTHINK, the, ill 1 . 

Most Faviiihkii Natio.v claibI!;, 2IW. 

Natiosamtv, a.'* a criterion of per- 
«(>nal stiitus ill [>ri\ate hiw, 204; 
hy phu't' of birth {Jrix .mii), 21.'); 
by pureutag-e (Jiim sniigninix), 214; 
option l>etween them, 210; role)* 
in ditferent states, 2i;i-22t>; eou- 
fliuts luider those rules, and how 
dealt with, 221-.5; of wives and 
niiiKjr children, 2;W. 

NATIO.V.M.lrlKS, 4. 

Nation Afjn: im-liicle snhject popu- 
lations. 1!IH; in iniiippropriutc'd 
territory ari)uire for their state, 
iIWi; extension of the niitionnl 
criminal law to them when u- 
hroad, 207. 

Natio.vs, 9; law of, 11. 

Nati'rai.isation, 225; etfects of 
natiiralisutioii in the IJnitod 
Kingdom and in the coluuies, 
22.'>-iJ. 

Neuthauskd States, 27. 

Oiici I'AiioN, Iloinan law of, !Hi ; 
effective, contrasted Hitii title by 
dis('o\ery, 102; sufficiency of, 
KM); aulluvritie-s on. 102, 110. 

Uocui'V A.vn AnMi.MSTKH Teiiritory, 
rig-ht.o to, 135. 

Oregon Qiikstion, 113. 

Pan.wa Canal, yoo. 
Pkakl Fisiikkiks, IBG. 



Pkhso.val Union of moimrxdiieH, 31. 

I'uiAcY, 177; insuffceiits a» snch 
not pirates, hut may act pirati- 
cally, 17il; called so by national 
law pves no international juris- 
diction, 2.5;J. 

Poi.iricAi. (1IAI.MS disting'iiislied from 
le^ral. 287. 

Pope, ponitittu of, 37 ; his bulls 
dividing new discoveries, !)4. 

Posmw:, mcauin^ of, in jurispru- 
dence, 8. 

PossHssiov. Roman law of. !)7. 

Pkivatk IntkhvatiovaIj Law, 2-3$). 

I'HR'icitfPTnjN. in title to territory, 
!I2, 10;{ note .'5. 

PwoTKcno.v of nationals abroad, 
l!)tt: by United States, of persons 
in course of naturalisjition, 20<1; 
of nativ(» of colonial protec- 
torates, 202 ; in tlif East, of 
others than nationals, 1S>U; in 
ea.<»e of denial of justice, yi3; ill 
case of contnu'tnal claims, ;117. 

Phothctohatk, of one state over 
another, 22 ; distinguished from 
simple protection, 2;l; and from 
a colonial protectorate, 24. 

Pbhtk* ToRATtis, colonial, 11!); Brit- 
ish, 124; jurisdiction over foreign 
subjects in, 12.^; native races in, 

2;w. 

Rbai. I T^Niox of states, ."32. 

Rrason, a source of international 
law, 14. 

RK(ii»no(^Ai. aorkk.mknts for ahsten- 
tion, 128; their etfe<;t as to third 
powers, 129. 

Rk(m)gnition of belligerency, 50; of 
new states, form and effect of, 
4!t; when the new state arises 
from insurrection, .57; of new 
govenunents in old .states, 58. 

RiVKRs, as boundaries, 141. 

RivKHs, IsTHMNATmNAi.: defined, 
142; riffht of passafre over them 
anil its bisltiry. 14.1; an imper- 
fect rijfht, 157; oiiiniotis ou it, 
143, 158; tiictdental use of banks, 
159. 

Roman Law, a source of interna- 
tiiuial law, 14; of occujtation and 
posses-sion, i)(i : of navigable rivers, 
14.5, 1.5!J; of necessity, 297. 



San Marino, international poaitiou 
of, 2;?. 

Sea, the hiph ov open, 180 ; former 
pretensions to soverejpiity over it, 
KJl ; pursuit into from territorial 
waters, 17."i, 18it; territorial, IBJ). 
And see Bays, Guij-s, LiTTORAi, 
Ska. 

Stxi-RiTV, afi a ground of title to 
territory, 115. 

Self-dkfknck at sea during peaiM', 
1()7 ; disting-uislied from self-lielp, 
16!). 

Sklf-phbkkrvation, allegeil rijflit 
of, 29(>; true rifflit of, 2!W; ex- 
amples of, tUXK 

Skrviti.ii>k..s in inti.'niiiti»nal law, tH, 

Ships, wittihi ttn- ptiysH'iil limits of 
sovereignty, expressed liy fiction 
as beinji territorial, !(!.'{; their 
nationality that of their flaff, l(i4 ; 
what if AafT ohtniuod by fraud, 
Ki8; what are publie shipis, 255. 

SijvvK 'I'HAnu, not ail offence against 
international law, Kifi. 

Si^vhs, refugee, in publi(! Bliipfl, 
25i); ill private ships, it)2. 

Stii'Nn Dlks;, 1.')4. 

SovKHHiHN ou STATk), suit against 
foi-eiR;n, 2-tO. 

SovKRKioNTv: Austiji's definition, 
8; external and internal, 20; 
semi-, 21 : distinguished from 
property. K4, H(i ; feudal confusion 
of it with ]>r<)perty, UH. 

SpHKHK-S of iNFI.l'KM'KnR IsTKKBST, 

128. And Hee Ar.iKNArniN and 

KbI'IPH(M'AI. AURKI-LIIKNTS. 

Statks, 1; of international law, 2; 
moral being's. ■}; independent or 
sovereign. 20; dep>endent or 
semi-soverei^'u, 21 ; of other 
than European civilisation, 40; 
introdnution of new, 45; extinc- 



tion of, by voluntary union, 63; 
by conquest, f>4. 

Statk St'ciias-sioN, 08; how persons 
affeeted, (>!>; how thinp; and civil 
obliffations, 74; whether liability 
of suiHieedin^f state is unlimited, 
70 ; obligations contractetl for the 
purpose of the war, 78 ; effect of, 
on concessions and other mixed 
public and private rights, 82. 

Straits, IW.i. 

Sirra t'ANAi,, 322. 

HiTZBRAiNTv, 25, 213 note. 

Thai.ww;, 141. 

TiMK, etfect nf, in estahlisliing rules, 
17. 

TiTLK to t«rritoiy, in old coun- 
tries, R8; in uncivilised regions, 
!IO; modern views as to the latter, 
1(14; geogi'aphicul arguments on, 
111. 

Trkatiks, how affected by cession 
or annexation, 5S), Ofi; by force 
nr fraud, 27!U their form and 
ratification, 27SM their interpre- 
tation, 282; transitory or dis- 
positive, (i((, 28;]; their obsolos- 
eeiu-e, 284, 291. 

Tunis, internatiniial position of, 24. 

Ti'RKEV, admission of to the Euro- 
pean state By stem, 47. 

Union of England and Scotland, 34. 

^'iHfii.viL'K, case of the, 167. 
Visit ani» SKAHrn, a, right only in 
war or under treaty, HM>. 

Watbrshed, doctrine of, 112, 
VVestphawa, Peace of, 44. 

ZAKziaAR, international position of, 
24. 
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